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Western Australia

Work Health and Safety Act2020

No. 36 of 2020

An Act 0
A to make provision about, and in connection with®
A the health and safety of workers; and
A health and safety at workplacesand
A risks to health and safety arising from work
and
to make consequential and related amendments, and repeals
of, various written laws; and
for related purposes

[Assented td0 November 2020

The Parliament of Western Australia enacts as follows:
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Work Health and Safety Act 2020

Part 1 Preliminary
Division 1 Introduction
s.1
Part 18 Preliminary
Division 18 Introduction
1 Short title
This is thewWork Health and Safety A2020Q
2. Commencement
(1) This Actcomes into operation as follows
(@) Partl, other than Division2 to50 onthe day on
which this Act receives the Royal Asseasgent da);
(b) Part 14, other than Divisioristo3d on the day after
assent day;
(c) therestof the Add on a day fixed by proclamation.
(2) However, if no day is fixed under subsect{@jc) before the
end of the period of 1@ears beginning on assent day, this Act
is repealed on the day after that period ends.
Division 28 Object
3. Object
(1) The main object of this Act is to provide for a balanced and
nationally consistent framework to see the health and safety
of workers and workplaces ldy
(a) protecting workers and other persons against harm to
their health, safety and welfare through the elimination
or minimisation of risks arising from work; and
(b) providing for fair and effectie workplace
representation, consultation, cooperation and issue
resolution in relation to work health and safety; and
(c) fostering cooperation and consultation between, and
providing for the participation of, the following persons
in the formulation an@mplementation of work health
and safety standards to current levels of technical
page 2 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Preliminary Part 1
Object Division 2
s.3

(d)

(e)
(f)

(¢))

(h)

knowledge and development and encouraging those
persons to take a constructive role in promoting
improvements in work health and safety practites

() workers;
(i)  perons conducting businesses or undertakings;
(i) unions;
(iv) employer organisations;
and
promoting the provision of advice, information,

education and training in relation to work health and
safety; and

securing compliance with this Act thrgh effective and
appropriate compliance and enforcement measures; and

ensuring appropriate scrutiny and review of actions
taken by persons exercising powers and performing
functions under this Act; and

providing a framework for continuous impwent and
progressively higher standards of work health and
safety; and

providing for the formulation of policies, and for the
coordination of the administration of laws, relating to
work health and safety; and

maintaining and strengthening thational

harmonisation of laws relating to work health and safety
and to facilitate a consistent national approach to work
health and safety in the State.

(2) In furthering subsectio(iL)(a), regard must be had to the
principle that workers and other penscshould be given the
highest level of protection against harm to their health, safety
and welfare from hazards and risks arising from work as is
reasonably practicable.

As at 10 Nov 2020 No. 36 of 2020 page 3
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Notes for this section:

1. This Act is based on the Model Work Health and Safety Bill
(21 March 2016 version) prepared for, and approved by, the Council of
Australian Governments and contains modifications of that model Bill
for this State.

2. The numbering of Parts, Divisions and sections in this Act generally
(but not always) corresponds to the numbering of Parts, Divisions and
sections in the model Bill. To facilitate this correspondence o

(a) some Part, Division and section numbers are included in this
Act although they are not used for this State; and

(b) alphanumeric numbers are used in this Act for some sections
that are inserted for this State.

3. Alphanumeric numbering used in the model Bill is also used in this Act.
Division 38 Interpretation
Subdivision 18 Definitions

Definitions

In this Actd

approved code of practiameans a code of practice approved
under Paril4;

authorised in Part4 8 see sectiod0;
Category 1 offencé see sectio31;
Category 2 offencé see setion 32;
Category 3 offenc@® see sectio33;

chief executivein relation to a Crown agency, means the
person who is responsible for the dayday administration of
the Crown agency;

Chief Inspector of Mined see Schedulg Division 2;

Chief Inspector Petroleum Safety see Schedulg

Division 2;

compliance powersneans the functions and powers conferred
on an inspector under this Act;

conditionincludes limitation and restriction;
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constructincludes assemble, erect, reconstruct, reasseanhle
re-erect;

corresponding regulatomeans the holder of a public office, or
a public authority, of the Commonwealth, or of another State or
a Territory, who or which is responsible for administering a
corresponding WHS law;

corresponding WHS lawneansa law, or a part of a law, of the
Commonwealth, or of another State or a Territory, that is
prescribed as a corresponding WHS law;

covert operatiormeans the performance of a function, or the
exercise of a power, of a police officer in circumstances
where

(a) acovert operation is undertaken by WA Police for the
purpose of obtaining information about criminal
activity; and

(b) the performance of the function, or the exercise of the
power, is not reasonably practicable without exposing a
policeofficee t o a serious risk to the
health or safety emanating from an immediate or
imminent exposure to a hazard; and

(c) unless the performance of the function, or the exercise
of the power, is secret or confidential, it would be likely
thato

() the effectiveness of the performance of the
function, or the exercise of the power, is reduced;
or

(i) a person is exposed to the danger of physical
harm arising from the actions of another person;

Crown agencymeansd
(@) adepartment of thRublic Service; or
(b) WA Police; or

(c) any other agency of the Crown that is not a body
corporate;

As at 10 Nov 2020 No. 36 of 2020 page 5
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s. 4
dangerous incidentin Part3d see sectiol7;
dangerous operatiomeans the performance of a function, or
the exercise of a power, of a police offige circumstances
where the performance of that function, or the exercise of that
powerd

(a) s reasonably necessary; and

(b) is not reasonably practicable without exposing a police
of ficer to a serious risk
safety emanating from an immediate or imminent
exposure to a hazard,;

demolitionincludes deconstruction;
design in relation to plant, a substance or a structure,
includeso

(&) design of part of the plant, substance or structure; and

(b) redesign or modify design;

disclose in relation to information, includes divulge or
communicate to any person or publish;

discriminatory conductin Part6 d see sectioi05;
documentincludes anything that falls within 1 or more of the
following paragraph®

(@) areord of information, irrespective of how the
information is recorded or stored or able to be
recovered,;

(b) athing on which there is writing;

(c) amap, plan, graph, drawing or photograph;

(d) athing on which there are marks, figures, symbols or
perforations that have a meaning for persons qualified to
interpret them;

(e) athing from which images, sounds or writings can be
reproduced with or without the aid of anything else;
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(H athing on which information is recorded or stored,
whether electinically, magnetically, mechanically or by
some other means;

eligible personin Partl2d see sectio223;

employer organisationmeans an association or organisation of
employers;

handling includes transport;
health means physical and psychologicahhi;
health and safety duty see sectio30;

health and safety representativm relation to a worker, means
the health and safety representative elected undeb Rarthe
work group of which the worker is a member;

import means to bring into th8tate, whether from outside
Australia or otherwise;

industrial manslaughterd see sectioB0A;
inspectormeans an inspector appointed under Part
internal reviewermeansd

(@) the regulator; or

(b) a person appointed by the regulator urgtion225;
IR entry authoritymeansd

(@) an authority issued under thedustrial Relations
Act1979Part Il Division2G; or

(b) a permit issued under tia@ir Work Act2009
(Commonwealth) sectiobl2;
local government membeneansd
(&) a membenof the council of a local government, or of the

council of a regional local government, acting in that
capacity; or

(b) a member of the governing body of a regional subsidiary
acting in that capacity, if the member was appointed to
the governing body itheir capacity as a member of the

As at 10 Nov 2020 No. 36 of 2020 page 7
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council of a local government involved in the formation
of the regional subsidiary;
notifiable incidentd see sectio35;
officer 8 see sectiodA;
person conducting a business or undertakifdg see sectio;
plantincludesd
(@) any machinery, equipment, appliance, container,
implement and tool; and
(b) any component of any of those things; and
(c) anything fitted or connected to any of those things;
prohibited reasonin Part6 8 see sectioi06;
provide in relation to a document, includes produce;
public corporationmeansy
(@) alocal government, regional local government or
regional subsidiary; or
(b) any other body corporate established or continued for a
public purpose under a written law;
reasonaby practicable in relation to a duty to ensure health
and safetyd see sectiod8;
regulator means the WorkSafe Commissiodersee
Schedulél Division1;
remunerationhas the meaning given in tBalaries and
Allowances Acl975sectiond(1);
representdive, in relation to a worker, meags
(@) the health and safety representative for the worker; or
(b) aunion representing the worker; or
(c) any other person the worker authorises to represent the
worker;
reviewable decisionin Partl2d seesection223;
serious injury or ilinessin Part3d see sectiol6;
page 8 No. 36 of 2020 As at 10 Nov 2020
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structuremeans anything that is constructed, whether fixed or
moveable, temporary or permanent, and includes

(&) buildings, masts, towers, framework, pipelines, transport
infrastrucure and underground works (shafts or
tunnels); and

(b) any component of a structure; and
(c) part of a structure;

substancaneans any natural or artificial substance, whether in
the form of a solid, liquid, gas or vapour;

supplyd see sectio®;

Tribunal means the Work Health and Safety Tribudakee
Schedulél Division5;

union meansd

(&) an employee organisation that is registered, or taken to
be registered, under tt@ir Work (Registered
Organisations) Ac2009(Commonwealth); or

(b) an orgaisation of employees, or an association of
employees, registered under thdustrial Relations
Act1979

volunteermeans a person who is acting on a voluntary basis
(irrespective of whether the person receivesaftgocket
expenses);

WA Policemeanshe Police Force of Western Australia
provided for by thd>olice Act1892

WHS authoritymeans any of the following
(@) the Minister;

(b) the WHS department or a person working in the WHS
department;

(c) an inspector or a person assistingrespector under
sectionl66, 167B(7) or 167D;

(d) the holder, or a person acting as the holder, of an office
under Schedul& Division1 or2;

As at 10 Nov 2020 No. 36 of 2020 page 9
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Preliminary

4A.

(1)

(e) a body established or appointed under Schetule
Division 3 or4;

(H amember, or a person acting as aniper, of a body
established or appointed under Schedul&vision 3
or4;

(g) any other person engaged in the administration of this
Act;

WHS departmentneans the department of the Public Service
principally assisting in the administration of this Act;

WHS undertakingmeans an undertaking given under
section216(1);

workerd see sectiof,;

work groupmeans a work group determined under Bart
Work Health and Safety Commissioh see Schedulg
Division 3;

workplaced see sectio®.

Subdivision 28 Other important terms

Meaning of officer

In this Actd
officer 0
(& meansd

() an officer within the meaning of the
Corporations Ac2001(Commonwealth)
section9 other than a partner in a partnership; or

(i) an officer of the Crownvithin the meaning of
subsectior{2); or

(i) an officer of a public corporation within the
meaning of subsectiq3);

but
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(b) does not includé
(i) the Governor acting in that capacity; or

(i)  a Minister of a State or Territory, or of the
Commonwvealth, acting in that capacity; or

(i)  alocal government member.

(2) Each of the following persons is taken to be an officer of the
Crown for the purposes of this Agt

(@) in relation to the business or undertaking of a body
corporate that is argant of the Crown, any person who
makes, or participates in making, decisions that affect
the whole, or a substantial part, of the business or
undertaking;

(b) in relation to the business or undertaking of a Crown
agency, the chief executive;

(c) inreldion to the business or undertaking of a Crown
agency, any person (other than the chief execudive)

() who makes, or participates in making, decisions
that affect the whole, or a substantial part, of the
business or undertaking; and

(i)  who is, within the organisational structure of the
Crown agency, directly responsible to the chief
executive.

(3) A person who makes, or participates in making, decisions that
affect the whole, or a substantial part, of the business or
undertaking of a public corporan is taken to be an officer of
the public corporation for the purposes of this Act.

5. Meaning of person conducting a business or undertaking

(1) For the purposes of this Act, a person conducts a business or
undertakingd

(@) whether the person conda¢he business or undertaking
alone or with others; and

(b) whether or not the business or undertaking is conducted
for profit or gain.
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(2)

3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

A business or undertaking conducted by a person includes a
business or undertaking conducted by a partnerstap or
unincorporated association.

If a business or undertaking is conducted by a partnership (other
than an incorporated partnership), a reference in this Act to a
person conducting the business or undertaking is to be read as a
reference to each partnarthe partnership.

An individual does not conduct a business or undertaking to the
extent that the individual is engaged solely as a worker in, or as
an officer of, that business or undertaking.

A local government member does not conduatisiness or
undertaking.

The regulations may specify the circumstances in which a

person may be taken not to be a person who conducts a business
or undertaking for the purposes of this Act or any provision of

this Act.

A volunteer association de@ot conduct a business or
undertaking for the purposes of this Act.

A strata company that is responsible for any common areas used
only for residential purposes may be taken not to be a person
conducting a business or undertaking in relation toethos
premises.

Subsection{8) does not apply if the strata company engages any
worker as an employee.

In this sectiord

strata companymeans a body corporate established under the
Strata Titles Acl985sectionl4 on registration of a strata &
scheme;

volunteer associatioomeans a group of volunteers working
together for 1 or more community purposes where none of the
volunteers, whether alone or jointly with any other volunteers,
employs any person to carry out work for the volunteer
associéon.
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6. Meaning of supply

(1) A supplyof a thing includes a supply and a resupply of the thing
by way of sale, exchange, loan, lease, hire orfrehase,
whether as principal or agent.

(2) A supply of a thing occurs on the passing of possessidreof t
thing to the person or an agent of the person to be supplied.

(3) A supply of a thing does not include

(@) the return of possession of a thing to the owner of the
thing at the end of a lease or other agreement; or

(b) a prescribed supply.

(4) A financier is taken not to supply plant, a substance or a
structure for the purposes of this AcBif

@ the financier has, in the course
business as a financier, acquired ownership of, or
another right in, the plant, substance or stmecon
behalf of a customer of the financier; and

(b) the action by the financier, that would be a supply but
for this subsection, is taken by the financier for, or on
behalf of, that customer.

(5) If subsection(4) applies, the person (other than timamcier)
who had possession of the plant, substance or structure
i mmedi ately before the financierds c
possession of the plant, substance or structure is taken for the
purposes of this Act to have supplied the plant, substance or
structuret o t he financierdés customer.

7. Meaning of worker

(1) A person is avorkerif the person carries out work in any
capacity for a person conducting a business or undertaking,
including work asH

(&) an employee; or
(b) a contractor or subcontractor; or
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(c) an employee of a contractor or subcontractor; or

(d) an employee of a labour hire company who has been
assigned to work in the personoés
undertaking; or

(e) an outworker; or

() an apprentice or trainee; or

(g) a student gaining work erpence; or
(h) avolunteer; or

(i) a person of a prescribed class.

(2) For the purposes of this Act, a police officedis
(@) a worker of WA Police; and

(b) at work throughout the time when the officer is on duty
or lawfully performing thdunctions of a police officer,
but not otherwise.

(3) The person conducting the business or undertaking is also a
worker if the person is an individual who carries out work in
that business or undertaking.

8. Meaning of workplace

(1) A workplaceis a place where work is carried out for a business
or undertaking and includes any place where a worker goes, or
is likely to be, while at work.

(2) In this sectiord
placeincludesd

(@) avehicle, vessel, aircraft or other mobile structure; and

(b) any waters and any installation on land, on the bed of
any waters or floating on any waters.

9. Notes
A note in this Act, other than a note in PHSt{ forms part of this
Act.
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Division 48 Application of Act

10. Act binds Crown

This Act binds the Cnon in right of Western Australia and, so
far as the legislative power of the Parliament permits, the Crown
in all its other capacities.

11 Not used

12 Not used

Division 50 Establishment of various offices and bodies

12A. Effect of Schedulel

Schedulel establishes, and makes provision about, the
following offices and bodied

(a) the WorkSafe Commissioner (Divisidr);

(b) the Chief Inspector of Mines and the Chief Inspector
Petroleum Safety (DivisioR);

(c) the Work Health and Safety Commissi@ivision 3);

(d) the Mining and Petroleum Advisory Committee
(Division 4);

(e) the Work Health and Safety Tribunal (Divisiéh
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Part 29 Health and safety duties

Division 18 Introductory
Subdivision 18 Principles that apply to duties

13. Principles that apply to duties

This Subdivision sets out the principles that apply to all duties
that persons have under this Act.

Note for this section:

The principles will apply to duties under this Part and other Parts of this
Act such as duties relating to incident notification and consultation.

14. Duties not transferable

A duty cannot be transferred to another person.

15. Person may have more than 1 duty

A person can have more than 1 duty by virtue of being in more
than 1 class of duty holder.

16. More than 1 person can have a duty
(1) More than 1 person can concurrently have the same duty.

(2) Each duty holder must comply with that duty to the standard
required by this Act even if another duty holder has the same

duty.
(3) If more than 1 person has a duty for the same matter, each
persond
(@ retains responsibility for

the matter; and

(b) must discharge the personobs
the person has the capacity to influence @ntrol the
matter or would have had that capacity but for an
agreement or arrangement purporting to limit or remove
that capacity.
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Health and safety duties Part 2
Introductory Division 1
s. 17

17. Management of risks
A duty imposed on a person to ensure health and safety requires
the persord

(a) to eliminate rsks to health and safety, so far as is
reasonably practicable; and

(b) ifitis not reasonably practicable to eliminate risks to
health and safety, to minimise those risks so far as is
reasonably practicable.

Subdivision 28 What is reasonably practicable

18. What is reasonably practicable in ensuring health and safety

In this Actd

reasonably practicablegn relation to a duty to ensure health
and safety, means that which is, or was at a particular time,
reasonably able to be done in relation to engunealth and
safety, taking into account and weighing up all relevant matters
includingd
(@) the likelihood of the hazard or the risk concerned
occurring; and

(b) the degree of harm that might result from the hazard or
the risk; and

(c) what the person concerned knows, or ought reasonably
to know, abou®

() the hazard or the risk; and
(i)  ways of eliminating or minimising the risk;
and

(d) the availability and suitability of ways to eliminate or
minimise the risk; and

(e) afterassessing the extent of the risk and the available
ways of eliminating or minimising the risk, the cost
associated with available ways of eliminating or
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minimising the risk, including whether the cost is
grossly disproportionate to the risk.

Division 20 Primary duty of care

109. Primary duty of care

(1) A person conducting a business or undertaking must ensure, so
far as is reasonably practicable, the health and saféty of

(&) workers engaged, or caused to be engaged, by the
person; and

(b) workers whae activities in carrying out work are
influenced or directed by the person,

while the workers are at work in the business or undertaking.

(2) A person conducting a business or undertaking must ensure, so
far as is reasonably practicable, that the hesiid safety of
other persons is not put at risk from work carried out as part of
the conduct of the business or undertaking.

(3) Without limiting subsectiongl) and(2), a person conducting a
business or undertaking must ensure, so far as is reasonably
practicabled

(&) the provision and maintenance of a work environment
without risks to health and safety; and

(b) the provision and maintenance of safe plant and
structures; and

(c) the provision and maintenance of safe systems of work;
and

(d) the s#&e use, handling and storage of plant, structures
and substances; and

(e) the provision of adequate facilities for the welfare at
work of workers in carrying out work for the business or
undertaking, including ensuring access to those
facilities; and
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(H the provision of any information, training, instruction or
supervision that is necessary to protect all persons from
risks to their health and safety arising from work carried
out as part of the conduct of the business or undertaking;
and

(g) that the helth of workers and the conditions at the
workplace are monitored for the purpose of preventing
illness or injury of workers arising from the conduct of
the business or undertaking.

4) Ifo
(&) aworker occupies accommodation that is owned by or

underthe management or control of the person
conducting the business or undertaking; and

(b) the occupancy is necessary for the purposes of the
wor kerds engagement because other
not reasonably available,

the person conducting the businessimaertaking must, so far

as is reasonably practicable, maintain the premises so that the
worker occupying the premises is not exposed to risks to health
and safety.

(5) A selfemployed person must ensure, so far as is reasonably
practi cabl ewnhdalthand paety sholenad veork.

Note for this subsection:
A self-employed person is also a person conducting a business or
undertaking for the purposes of this section.

Note for this section:
Health means physical and psychological health 8 see section 4.
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Division 38 Further duties of persons conducting businesses

20.

(1)

(2)

21

(1)

or undertakings

Duty of persons conducting businesses or undertakings
involving management or control of workplaces

In this sectiord

person with management or control ofw@orkplacemeans a

person conducting a business or undertaking to the extent that
the business or undertaking involves the management or control,
in whole or in part, of the workplace but does not incléde

(&) the occupier of a residence, unless thelegxe is
occupied for the purposes of, or as part of, the conduct
of a business or undertaking; or

(b) a prescribed person.

The person with management or control of a workplace must
ensure, so far as is reasonably practicable, that the workplace,
the means of entering and exiting the workplace and anything
arising from the workplace are without risks to the health and
safety of any person.

Duty of persons conducting businesses or undertakings
involving management or control of fixtures, fittingsor
plant at workplaces

In this sectiord

person with management or control of fixtures, fittings or
plant at a workplacaneans a person conducting a business or
undertaking to the extent that the business or undertaking
involves the management orrtml of fixtures, fittings or plant,
in whole or in part, at a workplace, but does not inciide

(@) the occupier of a residence, unless the residence is
occupied for the purposes of, or as part of, the conduct
of a business or undertaking; or

(b) a prescribed person.
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(2) The person with management or control of fixtures, fittings or
plant at a workplace must ensure, so far as is reasonably
practicable, that the fixtures, fittings and plant are without risks
to the health and safety of any person.

22, Duties of persons conducting businesses or undertakings
that design plant, substances or structures

(1) This section applies to a person (tresigney who conducts a
business or undertaking that desiéns

(@)
(b)
(©)

plant that is to be used, or could reasiynale expected
to be used, as, or at, a workplace; or

a substance that is to be used, or could reasonably be
expected to be used, at a workplace; or

a structure that is to be used, or could reasonably be
expected to be used, as, or at, a worlglac

(2) The designer must ensure, so far as is reasonably practicable,
that the plant, substance or structure is designed to be without
risks to the health and safety of persdns

(@)

(b)
()
(d)
(€)

who, at a workplace, use the plant, substance or
structure for a purgse for which it was designed; or

who handle the substance at a workplace; or
who store the plant or substance at a workplace; or
who construct the structure at a workplace; or

who carry out any reasonably foreseeable activity at a
workplace in relation t@

(i) the manufacture, assembly or use of the plant for
a purpose for which it was designed, or the
proper storage, decommissioning, dismantling or
disposal of the plant; or

(i)  the manufacture or use of the substance for a
purposefor which it was designed or the proper
handling, storage or disposal of the substance; or
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(i)  the manufacture, assembly or use of the structure
for a purpose for which it was designed or the
proper demolition or disposal of the structure;
or
(H whoare at or in the vicinity of a workplace and who are
exposed to the plant, substance or structure at the
workplace or whose health or safety may be affected by
a use or activity referred to in paragrdpah (b), (c), (d)
or(e).
Note for this subsection:
For the purposes of paragraph (e), a reasonably foreseeable activity is,
for example, inspection, operation, cleaning, maintenance or repair of
plant.

(3) The designer must carry out, or arrange the carrying out of, any
calculations, analysis, testing examination that may be
necessary for the performance of the duty imposed by
subsectior(2).

(4) The designer must give adequate information to each person
who is provided with the design for the purpose of giving effect
to it concerning

(a) eachpurpose for which the plant, substance or structure
was designed; and

(b) the results of any calculations, analysis, testing or
examination referred to in subsecti@), including, in
relation to a substance, any hazardous properties of the
substancédentified by testing; and

(c) any conditions necessary to ensure that the plant,
substance or structure is without risks to health and
safety when used for a purpose for which it was
designed or when carrying out any activity referred to in
subsectior{2)(a) to(e).

(5) The designer, on request, must, so far as is reasonably
practicable, give current relevant information on the matters
referred to in subsectiq@) to a person who carries out, or is to
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carry out, any of the activities referred to in sti®on(2)(a)
to (e).

23, Duties of persons conducting businesses or undertakings
that manufacture plant, substances or structures

(1) This section applies to a person (thanufacturer) who
conducts a business or undertaking that manufaciures

(a) plant that is to be used, or could reasonably be expected
to be used, as, or at, a workplace; or

(b) a substance that is to be used, or could reasonably be
expected to be used, at a workplace; or

(c) astructure that is to be used, or could reasonably be
expected to be used, as, or at, a workplace.

(2) The manufacturer must ensure, so far as is reasonably
practicable, that the plant, substance or structure is
manufactured to be without risks to the health and safety of
personsd

(@) who, at a workplace,se the plant, substance or
structure for a purpose for which it was designed or
manufactured; or

(b) who handle the substance at a workplace; or
(c) who store the plant or substance at a workplace; or
(d) who construct the structure at a workplace; or

(e) who carry out any reasonably foreseeable activity at a
workplace in relation t@

(i) the assembly or use of the plant for a purpose for
which it was designed or manufactured or the
proper storage, decommissioning, dismantling or
disposal of the planor

(i)  the use of the substance for a purpose for which
it was designed or manufactured or the proper
handling, storage or disposal of the substance; or
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3)

(4)

(i)  the assembly or use of the structure for a purpose
for which it was designed or manufactiiie the
proper demolition or disposal of the structure;

or

() who are at or in the vicinity of a workplace and who are
exposed to the plant, substance or structure at the
workplace or whose health or safety may be affected by
a use or activityeferred to in paragrapla), (b), (c), (d)
or(e).

Note for this subsection:

For the purposes of paragraph (e), a reasonably foreseeable activity is,
for example, inspection, operation, cleaning, maintenance or repair of
plant.

The manufacturer nst carry out, or arrange the carrying out of,
any calculations, analysis, testing or examination that may be
necessary for the performance of the duty imposed by
subsectior(2).

The manufacturer must give adequate information to each
person to whom #amanufacturer provides the plant, substance
or structure concerning

(@) each purpose for which the plant, substance or structure
was designed or manufactured; and

(b) the results of any calculations, analysis, testing or
examination referred to in baection(3), including, in
relation to a substance, any hazardous properties of the
substance identified by testing; and

(c) any conditions necessary to ensure that the plant,
substance or structure is without risks to health and
safety when used for aigose for which it was
designed or manufactured or when carrying out any
activity referred to in subsectidg)(a) to(e).

(5) The manufacturer, on request, must, so far as is reasonably

practicable, give current relevant information on the matters
referred to in subsectiof®) to a person who carries out, or is to
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carry out, any of the activities referred to in subsedi®)(a)

to (e).

24, Duties of persons conducting businesses or undertakings
that import plant, substances or structures

(1) This sectbn applies to a person (thaporter) who conducts a
business or undertaking that impadts

(@)
(b)
(©)

plant that is to be used, or could reasonably be expected
to be used, as, or at, a workplace; or

a substance that is to be used, or could reasonably be
expected to be used, at a workplace; or

a structure that is to be used, or could reasonably be
expected to be used, as, or at, a workplace.

(2) The importer must ensure, so far as is reasonably practicable,
that the plant, substance or structure ithaout risks to the
health and safety of persoas

(@)

(b)
(©)
(d)
(e)

who, at a workplace, use the plant, substance or
structure for a purpose for which it was designed or
manufactured; or

who handle the substance at a workplace; or
who store the plant or sulasice at a workplace; or
who construct the structure at a workplace; or

who carry out any reasonably foreseeable activity at a
workplace in relation t@

() the assembly or use of the plant for a purpose for
which it was designed or manufaadror the
proper storage, decommissioning, dismantling or
disposal of the plant; or

(i)  the use of the substance for a purpose for which
it was designed or manufactured or the proper
handling, storage or disposal of the substance; or
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(i)  the assemblypr use of the structure for a purpose
for which it was designed or manufactured or the
proper demolition or disposal of the structure;

or

() who are at or in the vicinity of a workplace and who are
exposed to the plant, substance or structure at the
workplace or whose health or safety may be affected by
a use or activity referred to in paragrdpah (b), (c), (d)
or(e).

Note for this subsection:

For the purposes of paragraph (e), a reasonably foreseeable activity is,
for example, inspection, operation, cleaning, maintenance or repair of
plant.

(3) The importer musd

(a) carry out, or arrange the carrying out of, any
calculations, analysis, testing or examination that may
be necessary for the performance of the duty imposed by
subsectior(2); or

(b) ensure that the calculations, analysis, testing or
examination have been carried out.

(4) The importer must give adequate information to each person to
whom the importer provides the plant, substance or structure
concerningd

(@) each purpostor which the plant, substance or structure
was designed or manufactured; and

(b) the results of any calculations, analysis, testing or
examination referred to in subsecti@®), including, in
relation to a substance, any hazardous properties of the
subgsance identified by testing; and

(c) any conditions necessary to ensure that the plant,
substance or structure is without risks to health and
safety when used for a purpose for which it was
designed or manufactured or when carrying out any
activity refered to in subsectiofR)(a) to(e).
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(5) The importer, on request, must, so far as is reasonably
practicable, give current relevant information on the matters
referred to in subsectiqd) to a person who carries out, or is to
carry out, any of the activés referred to in subsecti¢?)(a)

to (e).

25. Duties of persons conducting businesses or undertakings
that supply plant, substances or structures

(1) This section applies to a person (tupplier) who conducts a
business or undertaking that supples

(@)
(b)
()

plant that is to be used, or could reasonably be expected
to be used, as, or at, a workplace; or

a substance that is to be used, or could reasonably be
expected to be used, at a workplace; or

a structure that is to be used, or could redsigrize
expected to be used, as, or at, a workplace.

(2) The supplier must ensure, so far as is reasonably practicable,
that the plant, substance or structure is without risks to the
health and safety of perso@s

(@) who, at a workplace, use the plantsabstance or
structure for a purpose for which it was designed or
manufactured; or

(b) who handle the substance at a workplace; or

(c) who store the plant or substance at a workplace; or

(d) who construct the structure at a workplace; or

(e) who cary out any reasonably foreseeable activity at a
workplace in relation t@

() the assembly or use of the plant for a purpose for
which it was designed or manufactured or the
proper storage, decommissioning, dismantling or
disposal of the plant; or
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Further duties of persons conducting businesses or
undertakings

3)

(4)

(f)

(i)  the use of the substance for a purpose for which
it was designed or manufactured or the proper
handling, storage or disposal of the substance; or

(i)  the assembly or use of the structure for a purpose
for which it was designed or manufactured or the
proper demolition or disposal of the structure;

or

who are at or in the vicinity of a workplace and who are
exposed to the plant, substance or structure at the
workplace or whose health or safety may be affected by
a use or activity referred to in pgraph(a), (b), (c), (d)

or (e).

Note for this subsection:

For the purposes of paragraph (e), a reasonably foreseeable activity is,
for example, inspection, operation, cleaning, maintenance or repair of
plant.

The supplier musd

(@)

(b)

carry out,or arrange the carrying out of, any

calculations, analysis, testing or examination that may

be necessary for the performance of the duty imposed by
subsectior{2); or

ensure that the calculations, analysis, testing or
examination have been carried .out

The supplier must give adequate information to each person to
whom the supplier supplies the plant, substance or structure
concerningd

(@)
(b)

(©)

each purpose for which the plant, substance or structure
was designed or manufactured; and

the result®f any calculations, analysis, testing or
examination referred to in subsecti@®), including, in
relation to a substance, any hazardous properties of the
substance identified by testing; and

any conditions necessary to ensure that the plant,
substace or structure is without risks to health and
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safety when used for a purpose for which it was
designed or manufactured or when carrying out any
activity referred to in subsectid@)(a) to(e).

(5) The supplier, on request, must, so far as is reasonably
practicable, give current relevant information on the matters
referred to in subsectiqd) to a person who carries out, or is to
carry out, any of the activities referred to in subsedt®)(a)
to (e).

26. Duty of persons conducting businesses or undeatkings that
install, construct or commission plant or structures

(1) This section applies to a person who conducts a business or
undertaking that installs, constructs or commissions plant or a
structure that is to be used, or could reasonably be exgected
be used, as, or at, a workplace.

(2) The person must ensure, so far as is reasonably practicable, that
the way in which the plant or structure is installed, constructed
or commissioned ensures that the plant or structure is without
risks to the healtAnd safety of persoris

(@) who install or construct the plant or structure at a
workplace; or

(b) who use the plant or structure at a workplace for a
purpose for which it was installed, constructed or
commissioned; or

(c) who carry out any reasonalflyreseeable activity at a
workplace in relation to the proper use,
decommissioning or dismantling of the plant or
demolition or disposal of the structure; or

(d) who are at or in the vicinity of a workplace and whose
health or safety may be affected byse or activity
referred to in paragrap(a), (b) or(c).
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26A.  Duty of persons conducting businesses or undertakings that
provide services relating to work health and safety
(1) In this sectiord
relevant usein relation to WHS services, means a usthef
WHS services for a purpose for which they are provided,;
servicesgncludes any products or other things provided as part
of services;
useincludes the following
(@) implement;
(b) rely upon;
WHS service$
(&) means services that relate torlwbealth and safety; but
(b) does not include the following

(i) services provided under this Act by a WHS
authority, a health and safety representative (or
deputy) or a health and safety committee;

(i)  services provided under a corresponding WHS
law by a person or body corresponding to a WHS
authority, a health and safety representative (or
deputy) or a health and safety committee;

(i)  emergency services provided by police officers,
or other emergency services personnel, in
situations where theiis a serious risk to the
health or safety of any individual;

(iv)  services that are subject to legal professional
privilege or that would be subject to legal
professional privilege but for that privilege
having been waived.

Note for this definition:
For the purposes of paragraph (a), the services could be, for example,
providing any of the following relating to work health and safety 6
(@) recommendations or other advice;
(b) testing or analysis;
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(c) other information or documents, for example, a report, plan,
programme, strategy, guideline or manual;

(d) atraining or other educational course.

(2) This section applies to a person (WelS service provider
who conducts a business or undertaking that provides WHS
servicesd

(a) to a person whoonducts another business or
undertaking; and

(b) that are to be used, or could reasonably be expected to
be used, at, or in relation to, a workplace at which work
is carried out for the other business or undertaking.

(3) The WHS service provider must®ire, so far as is reasonably
practicable, that the WHS services are provided so that any
relevant use of them at, or in relation to, a workplace of the kind
referred to in subsectig)(b) will not put at risk the health and
safety of persons who arethe workplace.

Note for this subsection:

The following are examples of cases in which a relevant use of WHS
services might put at risk the health and safety of persons who are at a
workplace &

(a) arecommendation that is made on how to eliminate risks to
health and safety at a workplace is inadequate for that purpose
so that when the recommendation is implemented at the
workplace the risks are not eliminated;

(b) the testing of plant at a workplace for risks to health and safety
fails to identify existing risks so that, when the plant is
subsequently operated in reliance on the testing, workers at the
workplace are exposed to those existing risks;

(c) atraining course for workers about how they can avoid being
exposed to risks to their health and safety is inadequate for that
purpose so that, when the workers put their training into
practice at their workplaces, they are still exposed to the risks.

Division 48 Duty of officers, workers and other persons

Duty of officers

(1) If a person condudaig a business or undertaking has a duty or
obligation under this Act, an officer of the person conducting
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(2)

3)

(4)

(5)

the business or undertaking must exercise due diligence to
ensure that the person conducting the business or undertaking
complies with that duty or digation.

Subject to subsectig3), the maximum penalty applicable

under Division5 of this Part for an offence relating to the duty
of an officer under this section is the maximum penalty fixed for
an officer of a person conducting a business oertaking for

that offence.

Despite anything to the contrary in secti&8) if the duty or
obligation of a person conducting a business or undertaking was
imposed under a provision other than a provision of Divigion
or 3 of this Part or this Divisigrthe maximum penalty under
section33 for an offence by an officer under sectg8hin

relation to the duty or obligation is the maximum penalty fixed
under the provision creating the duty or obligation for an
individual who fails to comply with the dutyr obligation.

An officer of a person conducting a business or undertaking
may be convicted or found guilty of an offence under this Act
relating to a duty under this section whether or not the person
conducting the business or undertaking has beevicted or
found guilty of an offence under this Act relating to the duty or
obligation.

In this sectiord
due diligencencludes taking reasonable stéps

(a) to acquire and keep ttp-date knowledge of work
health and safety matters; and

(b) togain an understanding of the nature of the operations
of the business or undertaking of the person conducting
the business or undertaking and generally of the hazards
and risks associated with those operations; and

(c) to ensure that the person condugtihe business or
undertaking has available for use, and uses, appropriate
resources and processes to eliminate or minimise risks to
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(d)

(€)

(f)

health and safety from work carried out as part of the
conduct of the business or undertaking; and

to ensure that theerson conducting the business or
undertaking has appropriate processes for receiving and
considering information regarding incidents, hazards
and risks and responding in a timely way to that
information; and

to ensure that the person conductinglibginess or
undertaking has, and implements, processes for
complying with any duty or obligation of the person
conducting the business or undertaking under this Act;
and

to verify the provision and use of the resources and
processes referred to in pgraphgc) to(e).

Note for this subsection:

For the purposes of paragraph (e), the duties or obligations under this
Act of a person conducting a business or undertaking may include, for
example, the following &

(a) reporting notifiable incidents;
(b) consulting with workers;
(c) ensuring compliance with notices issued under this Act;

(d) ensuring the provision of training and instruction to workers
about work health and safety;

(e) ensuring that health and safety representatives receive their
entitlements to training.

28. Duties of workers

While at work, a worker must

@ take reasonable care for t
safety; and

() take reasonabl e care that
do not adversely affect the health and safétyther
persons; and

(c) comply, so far as the worker is reasonably able, with any
reasonable instruction that is given by the person
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conducting the business or undertaking to allow the
person to comply with this Act; and

(d) cooperate with any reasdsia policy or procedure of the
person conducting the business or undertaking relating
to health or safety at the workplace that has been
notified to workers.

29. Duties of other persons at the workplace
A person at a workplace (whether or not the persmanother
duty under this Part) muét

@ take reasonabl e care for the pers
safety; and

() take reasonable care that the per
do not adversely affect the health and safety of other
persons; and

(c) comply, ® far as the person is reasonably able, with any
reasonable instruction that is given by the person
conducting the business or undertaking to allow the
person conducting the business or undertaking to
comply with this Act.

Division 58 Offences and penalts

Subdivision 18 Preliminary

30. Terms used

In this Divisiond
conductincludes an act or omission;

health and safety dutyneans a duty imposed under
Division 2, 3 or4 of this Part;
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serious harm in relation to an individual, means an illness or

injury thato

@ endangers, or is |likely to endang
or

(b) results, or is likely to result, in permanent injury or harm
to the individual s health.

Subdivision 28 Industrial manslaughter

30A. Industrial manslaughter & crime

(1) A person commits a crimén@ustrial manslaughtey if &

(a) the person has a health and safety duty as a person
conducting a business or undertaking; and

(b) the person engages in conduct that causes the death of
an individual; and

(c) the conductonstitutes a failure to comply with the
persondbs health and safety duty;

(d) the person engages in the condiict

(i) knowing that the conduct is likely to cause the
death of, or serious harm to, an individual; and

(i) in disregard of that likelibod.
Penalty for this subsection:

(@) for an individual, imprisonment for 2@ars and a
fine of $5000000;

(b) for a body corporate, a fine of $000000.
(2) A person charged with a crime under subsedti)mmay be

convicted of a Category 1 offemca Category 2 offence or a
Category 3 offence.

(3) An officer of a person (theCBU) commits a crimeifdustrial
manslaughtey if &

(@) the PCBU has a health and safety duty as a person
conducting a business or undertaking; and
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(b) the PCBU engages iconduct that causes the death of an
individual; and

(¢ the PCBUOGs conduct constitutes a
t

the PCBUGs health and safety duty
(d the PCBUGKS conduct
(i) is attributable to any neglect on the part of the
officer; or
(i) isengaged in with the officeroés
connivance;
and
() the officer engages in the office
paragraph{d)(i) or (ii) &
) knowing that the PCBUOG6s conduc

cause the death of, or serious harm to, an
individual, and

(i) in disregard of that likelihood.
Penalty for this subsection: imprisonment fory2@rs and a
fine of $5000000.

(4) A person charged with a crime under subsedt®may be
convicted of a Category 1 offence, a Category 2 offence or a
Category 3 offence.

Subdivision 38 Other offences and penalties

3L Failure to comply with health and safety dutyd Category 1

(1) A person commits an offence Categoryl offence if 8

(@) the person has a health and safety duty as a person
conductirg a business or undertaking; and

(b) the person fails to comply with that duty; and

(c) the failure causes the death of, or serious harm to, an
individual.
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Penalty for this subsection:

(@) for anindividual, imprisonment for fears and a fine
of $680000;

(b) for a body corporate, a fine of $80000.

(2) A person commits an offence Categoryl offencg if 6

(a) the person has a health and safety duty otherwise than as
a person conducting a business or undertaking; and

(b) the person fails toamply with that duty; and

(c) the failure causes the death of, or serious harm to, an
individual.

Penalty for this subsection:

(a) for anindividual, if the offence is committed by the
individual as an officer of a person conducting a
business or undexking, imprisonment for $ears
and a fine of $68000;

(b) for an individual, if paragrapfa) does not apply,
imprisonment for 5ears and a fine of $34MW0;

(c) for a body corporate, a fine of $80000.
(3) For the purposes of subsectidt}c) and (2)(c), the failure

causeserious harmto an individual if it causes an injury or
illness to the individual that

@ endangers, or is |likely to endang
or

(b) results in, or is likely to result in, permanent injury or
harmt o t he i ndividual 6s health.

(4) A person charged with a Category 1 offence may be convicted
of a Category 2 offence or a Category 3 offence.
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32 Failure to comply with health and safety dutyd Category 2

(1) A person commits an offence Category 2 ofénce if 6
(@) the person has a health and safety duty; and
(b) the person fails to comply with that duty; and

(c) the failure exposes an individual to a risk of death or of
i njury or harm to the individual d

Penalty for this subsection:

(@) for anindividual, if the offence is committed by the
individual as a person conducting a business or
undertaking or as an officer of a person conducting a
business or undertaking, a fine of $3HID;

(b) for an individual, if paragrap{a) does not appjya
fine of $170000;

(c) for a body corporate, a fine of 800000.

(2) A person charged with a Category 2 offence may be convicted
of a Category 3 offence.

33 Failure to comply with health and safety dutyd Category 3

A person commits an offence Gategory 3 offenckif o
(@) the person has a health and safety duty; and
(b) the person fails to comply with that duty.

Penalty:

(@) for anindividual, if the offence is committed by the
individual as a person conducting a business or
undertaking oas an officer of a person conducting a
business or undertaking, a fine of $17D;

(b) for an individual, if paragrapfa) does not apply, a
fine of $55000;

(c) for a body corporate, a fine of $5000.
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Subdivision 48 Exceptions

34. Volunteers and urincorporated associations

(1) A volunteer does not commit an offence under this Division for
a failure to comply with a health and safety duty, except a duty
under sectior28 or29.

(2) Anunincorporated association does not commit an offence
under thisAct for a failure to comply with a duty or obligation
imposed on the unincorporated association under this Act.

(3) Howeverd

(@) an officer of an unincorporated association (other than a
volunteer) may be liable for a failure to comply with a
duty unde section27; and

(b) a member of an unincorporated association may be
liable for a failure to comply with a duty under
section28 or29.
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Part 39 Incident notification

35. What is a notifiable incident

In this Actd

notifiable incidentmeansd
(a) the death of a person; or
(b) a serious injury or illness of a person; or
(c) adangerous incident.

36. What is a serious injury or illness

(1) Inthis Partd

serious injury or illness of a person, means an injury or
illnessod

(@) that requires thperson to have immediate treatment as
an inpatient in a hospital; or

(b) that requires the person to have immediate treatment
for o

i) the amputation of any
or

(i) aserious head injury; or
(i)  a serious eye injury; or
(iv) aserious burn; or

(v the separation of the
underlying tissue (such as degloving or
scalping); or

(vi) aspinal injury; or

(vii)  the loss of a bodily function; or
(viii)  serious lacerations;

or
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(c) that requires the pson to have treatment by a medical
practitioner within 4&ours of exposure to a substance;
or

(d) that occurs in a remote location and requires the person
to be transferred urgently to a medical facility for
treatment; or

(e) that, in the opinion of a edical practitioner, is likely to
prevent the person from being abl
normal work for at least 1@ays after the day on which
the injury or iliness occurs,

and includes any other injury or illness prescribed by the
regulations but doesohinclude an illness or injury of a
prescribed kind.

(2) In subsectiorfl) 6

medical practitionemeans a person registered under the
Health Practitioner Regulation National Law (Western
Australia)in the medical profession.

37. What is a dangerous in@ent

In this Partd

dangerous incidentneans an incident in relation to a workplace

that exposes a worker or any other person to a serious risk to a
personbés health or safety emanating
imminent exposure td

(@) an uncontrolleedscape, spillage or leakage of a
substance; or

(b) an uncontrolled implosion, explosion or fire; or

(c) an uncontrolled escape of gas or steam; or

(d) an uncontrolled escape of a pressurised substance; or
(e) electric shock; or

(H the fall or releaséom a height of any plant, substance
or thing; or
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38
1)

(2)

3)

(g) the collapse, overturning, failure or malfunction of, or
damage to, any plant that is required to be authorised for
use in accordance with the regulations; or

(h) the collapse or partial collapseaftructure; or

(i) the collapse or failure of an excavation or of any shoring
supporting an excavation; or

() the inrush of water, mud or gas in workings, in an
underground excavation or tunnel; or

(k) the interruption of the main system of ventibatin an
underground excavation or tunnel; or

() any other event prescribed by the regulations,
but does not include an incident of a prescribed kind.

Duty to notify of notifiable incidents

A person who conducts a business or undertaking msste

that the regulator is notified immediately after becoming aware
that a notifiable incident arising out of the conduct of the
business or undertaking has occurred.

Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for abody corporate, a fine of $8®0.
The notice must be given in accordance with this section and by
the fastest possible means.
The notice must be giveh
(@) by telephone; or
(b) in writing.

Note for this subsection:

The written notice can be given by, for example, facsimile, email or
other electronic means.
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(4) A person giving notice by telephone mast

(@) give the details of the incident requested by the
regulator; and

(b) if required by the regulator, give a written notice of the
incident within 48hours of that requirement being
made.

(5) A written notice must be in a form, or contain the details,
approved by the regulator.

(6) If the regulator receives a notice by telephone and a written
notice is not required, the regulator mgste the person
conducting the business or undertaking

(@) details of the information received; or
(b) an acknowledgment of receiving the notice.
(7) A person conducting a business or undertaking must keep a
record of each notifiable incident forlaast Syears from the

day that notice of the incident is given to the regulator under
this section.

Penalty for this subsection:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.

39. Duty to preserve incident sites

(1) The person with management or control of a workplace at
which a notifiable incident has occurred must ensure, so far as is
reasonably practicable, that the site where the incident occurred
is not disturbed until an inspector arrives at the site or any
earlier time that an inspector directs.

Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
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(2) In subsectiorfl), a reference to a site includes any plant,
substance, structure or thingsaciated with the notifiable
incident.

(3) Subsectior(1) does not prevent any actién

(@)
(b)
(©)

(d)
(e)

to assist an injured person; or
to remove a deceased person; or

that is essential to make the site safe or to minimise the
risk of a further notifial® incident; or

that is associated with a police investigation; or

for which an inspector or the regulator has given
permission.
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Part 4 & Authorisations

Division 18 Preliminary

40. Meaning of authorised
In this Par®
authorisedmeans authosed by a licence, permit, registration
or other authority (however described) as required by the
regulations.
Division 28 Requirements for authorisations
41. Requirements for authorisation of workplaces
A person must not conduct a business or undertaking at a
workplace or direct or allow a worker to carry out work at a
workplace ifd
(&) the regulations require the workplace or workplaces in
that class of workplace to be authorised; and
(b) the workplae is not authorised in accordance with the
regulations.
Penalty:
(@) for anindividual, a fine of $56800;
(b) for a body corporate, a fine of $2880.
42, Requirements for authorisation of plant or substance
(1) A person must not use plant or a substance at a workplace if
(&) the regulations require the plant or substance or its
design to be authorised; and
(b) the plant or substance or its design is not authorised in
accordance with the regulations.
Penaltyfor this subsection:
(@) for anindividual, a fine of $2600;
(b) for a body corporate, a fine of $1080.
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(2)

43,
1)

(2)

A person who conducts a business or undertaking must not
direct or allow a worker to use plant or a substance at a
workplace ifd

(@) theregulations require the plant or substance or its
design to be authorised; and

(b) the plant or substance or its design is not authorised in
accordance with the regulations.

Penalty for this subsection:
(@) for anindividual, a fine of $2600;
(b) for a body corporate, a fine of $1080.

Requirements for authorisation of work

A person must not carry out work at a workplac® if

(@) the regulations require the work, or class of work, to be
carried out by, or on behalf of, a person who is
auhorised; and

(b) the person, or the person on whose behalf the work is
carried out, is not authorised in accordance with the
regulations.

Penalty for this subsection:

(@ for anindividual, a fine of $2600;

(b) for a body corporate, a fine of $1060.
A person who conducts a business or undertaking must not
direct or allow a worker to carry out work at a workplac# if

(@) the regulations require the work, or class of work, to be
carried out by, or on behalf of, a person who is
authorised; amh

(b) the person, or the person on whose behalf the work is to
be carried out, is not authorised in accordance with the
regulations.

Penalty for this subsection:
(@) for an individual, a fine of $2600;
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(b) for a body corporate, a fine of $1080.

Division 38 Other requirements

44, Requirements for prescribed qualifications or experience

(1) A person must not carry out work at a workplao# if

(a) the regulations require the work, or class of work, to be
carried out by, or under the supervisafna person who
has prescribed qualifications or experience; and

(b) the person does not have the prescribed qualifications or
experience or the work is not carried out under the
supervision of a person who has the prescribed
qualifications or experience

Penalty for this subsection:
(@ for anindividual, a fine of $2600;

(b) for a body corporate, a fine of $1080.
(2) A person who conducts a business or undertaking must not
direct or allow a worker to carry out work at a workplao® if

(@) theregulations require the work, or class of work, to be
carried out by, or under the supervision of, a person who
has prescribed qualifications or experience; and

(b) the worker does not have the prescribed qualifications or
experience or the work is naarcied out under the
supervision of a person who has the prescribed
qualifications or experience.

Penalty for this subsection:
(@) for anindividual, a fine of $2600;
(b) for a body corporate, a fine of $1080.
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45, Requirement to comply with conditions of authorisation

A person must comply with the conditions of any authorisation
given to that person under the regulations.

Penalty:
(@) for anindividual, a fine of $2600;
(b) for a body corporate, a fine of $1080.

Division 48 Use of automaéd electronic systems for functions
relating to authorisations

45A.  Preliminary

(1) In this Divisiond

authorisation functionmeans a power or function of the
regulator under an authorisation provision;

authorisation provisionmeans a regulation madeder
Schedul& clauser.

Note for this definition:

Schedule 2 sets out matters in relation to which regulations may be
made under this Act 0 see section 276(2).

(2) Nothing in this Division limits the way in which, apart from this
Division, the regulator ma§
(&) make any decision; or

(b) otherwise exercise any power or perform any function;
or

(c) do anything else that relatesdo
() making any decision; or

(i) otherwise exercising any power or performing
any function.
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45B. Use of automated electronic systems under authorisation
provisions

(1) The regulator may make arrangements for an automated
electronic system to do 1 or more of the followéng

(@) make any decision that the regulator must, or may, make
under an authorisation provision;

(b) otherwise exercise or perform any authorisation
function;

(c) do anything else (eelated thing that relates t@

(i) making any decision of the kind referredin
paragrapl{a); or

(i) otherwise exercising or performing any
authorisation function.

(2) The regulator may make arrangements under subsétion

only if &
@ the automated el ectronic system i
control; and

(b) the reguléor is satisfied that the system has the capacity,
with reasonable reliability, to do the followirdgy

(i) make any decision to which the arrangements
apply;

(i)  otherwise exercise or perform any authorisation
function to which the arrangements apply;

(i)  do any related thing to which the arrangements
apply.

(3) If an automated electronic system makes a decision, otherwise
exercises or performs an authorisation function or does a related
thing under subsectigi), the regulator is taken to have made
the decision, otherwise exercised or performed the authorisation
function or done the related thing.

(4) Without limiting subsectioi§3), a person has the same rights (if
any) to apply for a review under Pag, or to apply for judicial
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authorisations

(5)

(6)

(7)

45C.

(1)

(2)

3)

review or any dter remedy, as the person would have had if the
decision had actually been made, the authorisation function had
actually been exercised or performed or the related thing had
actually been done by the regulator.

The regulator must ensure that details of any arrangements
made under subsectigh), and any variation or revocation of
the arrangements, are published as soon as practicable

(@) intheGazetteand
(b)) on the regul atordos website.

The details mst identifyd
(&) the automated electronic system; and

(b) any decision, authorisation function or related thing to
which the arrangements apply.

The use of an automated electronic system under subsgbtion
is not invalid just because there ifadure to comply with
subsectiong5) and (6).

Replacing decision made by automated electronic system or
re-exercising or reperforming authorisation function

Subsectior(2) applies if a decision (theutomated decisionis
made by an automatedectronic system under
sectiond5B(1)(a).

The regulator may replace the automated decision with a new
decision if the new decisiaoh

(@) could have been made under the authorisation provision
in question; and

(b) is more favourable to the affectpdrson.
Subsectior{4) applies if an authorisation function is exercised

or performed by an automated electronic system under
section45B(1)(b).
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(4) The regulator may rexercise or rgperform the authorisation
function in a wayd

(@) in which theauthorisation function could have been
exercised or performed under the authorisation provision
in question; and

(b) thatis more favourable to the affected person.
(5) Nothing in this section requires the regulator to replace a

decision or to reexercse or reperform an authorisation
function.
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Part 50 Consultation, representation and

participation

Division 18 Consultation, cooperation and coordination

46.

47,
1)

(@)

3)

between duty holders

Duty to consult with other duty holders

If more than 1 person has a dutyrelation to the same matter
under this Act, each person with the duty must, so far as is
reasonably practicable, consult, cooperate and coordinate
activities with all other persons who have a duty in relation to
the same matter.

Penalty:
(@) for an irdividual, a fine of $2%00;
(b) for a body corporate, a fine of $1080.

Division 20 Consultation with workers

Duty to consult workers

The person conducting a business or undertaking must, so far as
is reasonably practicable, consult, in ademrce with this

Division and the regulations, with workers who carry out work

for the business or undertaking who are, or are likely to be,
directly affected by a matter relating to work health or safety.

Penalty for this subsection:
(@) for an individud a fine of $25000;
(b) for a body corporate, a fine of $1080.
If the person conducting the business or undertaking and the

workers have agreed to procedures for consultation, the
consultation must be in accordance with those procedures.

The agreed procedures must not be inconsistent with s&@&ion
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48, Nature of consultation

(1) Consultation under this Division requirés

(@) that relevant information about the matter is shared with
workers; and

(b) that workers be given a reasonable opportudity

(i) to express their views and to raise work health or
safety issues in relation to the matter; and

(i)  to contribute to the decisiemaking process
relating to the matter;

and

(c) that the views of wrkers are taken into account by the
person conducting the business or undertaking; and

(d) that the workers consulted are advised of the outcome of
the consultation in a timely manner.

(2) If the workers are represented by a health and safety
representidve o

(@) the consultation must involve the health and safety
representative so far as is reasonably practicable; and

(b) without limiting paragraplfa), the person conducting
the business or undertaking must make all reasonable
efforts to carry out th consultation at times and places,
or otherwise in ways, that are convenient for both the
workers and the health and safety representative.

49, When consultation is required

Consultation under this Division is required in relation to the
following healh and safety matters

(@) when identifying hazards and assessing risks to health
and safety arising from the work carried out or to be
carried out by the business or undertaking;

(b) when making decisions about ways to eliminate or
minimise those risks
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(c) when making decisions about the adequacy of facilities
for the welfare of workers;

(d) when proposing changes that may affect the health or
safety of workers;

(e) when making decisions about the procedure$ for
(i) consulting with workers; or

(i)  resolving work health or safety issues at the
workplace; or

(i) monitoring the health of workers; or

(iv)  monitoring the conditions at any workplace
under the management or control of the person
conducting the business or undertaking; or

(v) provding information and training for workers;

() when carrying out any other activity prescribed by the
regulations for the purposes of this section.

Division 38 Health and safety representatives

Subdivision 18 Request for election of health and safety
representatives

50. Request for election of health and safety representative

A worker who carries out work for a business or undertaking
may ask the person conducting the business or undertaking to
facilitate the conduct of an election for 1 or more treaitd

safety representatives to represent workers who carry out work
for the business or undertaking.

Subdivision 28 Determination of work groups

51 Determination of work groups

(1) If arequestis made under secthf) the person conducting the
business or undertaking must facilitate the determination of 1 or
more work groups of workers.
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(2) The purpose of determining a work group is to facilitate the
representation of workers in the work group by 1 or more health
and safety representatives.

(3) A work group may be determined for workers at 1 or more
workplaces.

52 Negotiations for determination of work group

(1) A work group is to be determined by negotiation and agreement
betweer

(@) the person conducting the business or undertaking; and

(b) the workers who will form the work group or their
representatives.

(2) The person conducting the business or undertaking must take all
reasonable steps to commence negotiations with the workers
within 14 days after the day on which a request is madker
section50.

(3) The purpose of the negotiations is to deterndine

(@) the number and composition of work groups to be
represented by health and safety representatives; and

(b) the number of health and safety representatives and
deputy health andafety representatives (if any) to be
elected; and

(c) the workplace or workplaces to which the work groups
will apply.

(4) The parties to an agreement concerning the determination of a
work group or groups may, at any time, negotiate a variation of
theagreement.

(5) The person conducting the business or undertaking must, if
asked by a worker, negotiate with th
negotiations under this section (including negotiations for a
variation of an agreement) and must not exclude the
representative from those negotiations.

As at 10 Nov 2020 No. 36 of 2020 page 55

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Part 5 Consultation, representation and participation
Division 3 Health and safety representatives
S. 53

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

(6) The regulations may prescribe the matters that must be taken
into account in negotiations fand determination of work
groups and variations of agreements concerning work groups.

53. Notice to workers

(1) The person conducting a business or undertaking involved in
negotiations to determine a work group must, as soon as
practicable after the negiations are completed, notify the
workers of the outcome of the negotiations and of any work
groups determined by agreement.

Penalty for this subsection:
(@ for anindividual, a fine of $800;
(b) for a body corporate, a fine of $520.

(2) The peson conducting a business or undertaking involved in
negotiations for the variation of an agreement concerning the
determination of a work group or groups must, as soon as
practicable after the negotiations are completed, notify the

workers of the outcomef the negotiations and of the variation
(if any) to the agreement.

Penalty for this subsection:
(@ for anindividual, a fine of $800;
(b) for a body corporate, a fine of $520.

54. Failure of negotiations

(1) If there is a failure of negotiatiorfgcluding negotiations
concerning the variation of an agreement), any person who is or
would be a party to the negotiations may ask the regulator to
appoint an inspector for the purposes of this section.
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(2) An inspector appointed under subseci{ibhmay decided

3)

(4)

55,
1)

(@)

(@) the matters referred to in sectib®(3) or any of those
matters which is the subject of the proposed variation
(as the case requires); or

(b) that work groups should not be determined or that the
agreement should not be varied (as tseaequires).

For the purposes of this section, there is a failure of negotiations
if
(@) the person conducting the business or undertaking has
not taken all reasonable steps to commence negotiations
with the workers and negotiations have not nwnced
within 14 days after the day on which

() arequestis made under secthth or

(i) a party to the agreement requests the variation of
the agreement;

or

(b) agreement cannot be reached on a matter relating to the
determination of a work gup (or the variation of an
agreement concerning a work group) within a
reasonable time after negotiations commence.

A decision under this section is taken to be an agreement under
section52.

Subdivision 3 Multiple business work groups

Determination of work groups of multiple businesses

Work groups may be determined for workers carrying out work
for 2 or more persons conducting businesses or undertakings at
1 or more workplaces.

The particulars of the work groups are to be determiged b
negotiation and agreement, in accordance with sebton
between each of the persons conducting the businesses or
undertakings and the workers.
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(3) The parties to an agreement concerning the determination of a
work group or groups may, at any time, aggte a variation of
the agreement.

(4) The determination of 1 or more work groups under this
Subdivision does nat

(a) prevent the determination under this Subdivision or
Subdivision2 of any other work group of the workers
concerned; or

(b) affectany work groups of those workers that have
already been determined under this Subdivision or
Subdivision2.

56. Negotiation of agreement for work groups of multiple
businesses

(1) Negotiations concerning work groups under this Subdivision
must be directednly at the followingd

(@) the number and composition of work groups to be
represented by health and safety representatives;

(b) the number of health and safety representatives and
deputy health and safety representatives (if any) for each

work group;
(c) the workplace or workplaces to which the work groups
will apply;
(d) the businesses or undertakings to which the work groups
will apply.
(2) A person conducting a business or undertaking must, if asked by
a worker, negoti atsentatveim h t he wor ker o

negotiations under this section (including negotiations for a
variation of an agreement) and must not exclude the
representative from those negotiations.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a bodycorporate, a fine of $5800.
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(3) If agreement cannot be reached on a matter relating to the
determination of a work group (or a variation of an agreement)
within a reasonable time after negotiations commence under this
Subdivision, any party to the negtons may ask the regulator
to appoint an inspector to assist the negotiations in relation to
that matter.

(4) The regulations may prescribe the matters that must be taken
into account in negotiations for and determination of work
groups and variationsf agreements.

57. Notice to workers

(1) A person conducting a business or undertaking involved in
negotiations to determine a work group must, as soon as
practicable after the negotiations are completed, notify the
workers of the outcome of timegotiations and of any work
groups determined by agreement.

Penalty for this subsection:
(@ for anindividual, a fine of $800;
(b) for a body corporate, a fine of $5R0.

(2) A person conducting a business or undertaking involved in
negotiationsdr the variation of an agreement concerning the
determination of a work group or groups must, as soon as
practicable after the negotiations are completed, notify the

workers of the outcome of the negotiations and of the variation
(if any) to the agreement.

Penalty for this subsection:
(@ for anindividual, a fine of $800;
(b) for a body corporate, a fine of $520.

58. Withdrawal from negotiations or agreement involving
multiple businesses

(1) A party to a negotiation for an agreement, or to anesgest,
concerning a work group under this Subdivision may withdraw
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(2)

59.

from the negotiation or agreement at any time by giving
reasonable notice (in writing) to the other parties.

If a party withdraws from an agreement concerning a work
group under this @divisiond

(@) the other parties must negotiate a variation to the
agreement in accordance with secti@) and

(b) the withdrawal does not affect the validity of the
agreement between the other parties in the meantime.

Effect of Subdivision on oher arrangements

To avoid doubt, nothing in this Subdivision affects the capacity
of 2 or more persons conducting businesses or undertakings and
their workers to enter into other agreements or make other
arrangements, in addition to complying with thest?

concerning the representation of those workers.

Subdivision 48 Election of health and safety representatives

60.

61
1)

(@)

Eligibility to be elected

A worker isd

(@) eligible to be elected as a health and safety
representative for a work group only if thverker is a
member of that work group; and

(b) not eligible to be elected as a health and safety
representative if the worker is disqualified under
section65 from being a health and safety representative.

Procedure for election of health and safetyepresentatives

The workers in a work group may determine how an election of
a health and safety representative for the work group is to be
conducted.

However, an election must comply with the procedures (if any)
prescribed by the regulations.
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3)

(4)

62
1)

(2)

63.

64.
1)

(@)

If a majority of the workers in a work group so determine, the
election may be conducted with the assistance of a union or
other person or organisation.

The person conducting the business or undertaking to which the
work group relates must providay resources, facilities and
assistance that are reasonably necessary or are prescribed by the
regulations to enable elections to be conducted.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine $65000.

Eligibility to vote

A health and safety representative for a work group is to be
elected by members of that work group.

All workers in a work group are entitled to vote for the election
of a health and safety representative for thatk group.

When election not required

If the number of candidates for election as a health and safety
representative for a work group equals the number of vacancies,
the election need not be conducted and each candidate is to be
taken to have beeneeted as a health and safety representative
for the work group.

Term of office of health and safety representative

A health and safety representative for a work group holds office
for 3years.

However, a person ceases to hold office as Hthaad safety
representative for a work groupdf

(@) the person resigns as a health and safety representative
for the work group by written notice given to the person
conducting the relevant business or undertaking; or
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(b) the person ceases to be arker in the work group for
which the person was elected as a health and safety
representative; or
(c) the person is disqualified under sect&mfrom acting
as a health and safety representative; or
(d) the person is removed from that position by aamj
of the members of the work group in accordance with
the regulations.
(3) A health and safety representative is eligible feelextion.
65. Disqualification of health and safety representatives
(1) An application may be made to the Tribunal to disqualify a
health and safety representative on the ground that the
representative has
(@) exercised a power or performed a function as a health
and safety representative for an improper purpose; or
(b) used or disclosed any information that they acquired as a
health and safety representative for a purpose other than
in connection with the role of health and safety
representative.
(2) The following persons may make an application under this
sectiond
(@ any person adversely affecteddy
(i) the exercise of a power or the performance of a
function referred to in subsecti¢h)(a); or
(i) the use or disclosure of information referred to in
subsectior{1)(b);
(b) the regulator.
(3) If the Tribunalis satisfied that a ground in subsect{@his
made out, the Tribunal may disqualify the health and safety
representative for a specified period or indefinitely.
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66. Immunity of health and safety representatives

A health and safety representative is petsonally liable for
anything done or omitted to be done in good féith

(a) in exercising a power or performing a function under
this Act; or

(b) inthe reasonable belief that the thing was done or
omitted to be done in the exercise of a power or the
performance of a function under this Act.

67. Deputy health and safety representatives

(1) Each deputy health and safety representative for a work group is
to be elected in the same way as a health and safety
representative for the work group.

(2) If the health and safety representative for a work group ceases to
hold office or is unable (because of absence or any other reason)
to exercise the powers or perform the functions of a health and
safety representative under this Act

(@) the powers and futions may be exercised or performed
by a deputy health and safety representative for the work
group; and

(b) this Act applies in relation to the deputy health and

safety representative as if the deputy were the health and
safety representative.

(3) Sectbns64,65,66,72 and73 apply to deputy health and safety
representatives in the same way as they apply to health and
safety representatives.

As at 10 Nov 2020 No. 36 of 2020 page 63

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Part 5 Consultation, representation and participation
Division 3 Health and safety representatives
S. 68

Subdivision 58 Powers and functions of health and safety
representatives

68. Powers and functions of health andgafety representatives

(1) The powers and functions of a health and safety representative
for a work group aré

(@) to represent the workers in the work group in matters
relating to work health and safety; and

(b) to monitor the measures taken by gieeson conducting
the relevant business or undertak
representative in compliance with this Act in relation to
workers in the work group; and

(c) toinvestigate complaints from members of the work
group relating to work health and sigfeand

(d) toinquire into anything that appears to be a risk to the
health or safety of workers in the work group arising
from the conduct of the business or undertaking.

(2) In exercising a power or performing a function, the health and
safety repreggative mayd

(a) inspect the workplace or any part of the workplace at
which a worker in the work group works

(i) atany time after giving reasonable notice to the
person conducting the business or undertaking at
that workplace; and

(i) atany tine, without notice, in the event of an
incident, or any situation involving a serious risk
to the health or safety of a person emanating
from an immediate or imminent exposure to a
hazard;

and

(b) accompany an inspector during an inspection of the
workplace or part of the workplace at which a worker in
the work group works; and
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(c) with the consent of a worker that the health and safety
representative represents, be present at an interview
concerning work health and safety between the worker
ando

(i) aninspector; or
(i)  the person conducting the business or

undertaking at that workpl ace
representative;

and

(d) with the consent of 1 or more workers that the health
and safety representative represents, be present at an
interview concerning work health and safety betwaen
group of workers, which includes the workers who gave
the consent, and

() an inspectoror

(i)  the person conducting the business or
undertaking at that workpl ace
representative;

and

(e) request the establishment of a health and safety
committee; and

() receive information concerning the work health and
safety of workes in the work group; and

(g) whenever necessary, request the assistance of any
person.

Note for this subsection:

A health and safety representative also has a power under Division 6
of this Part to direct work to cease in certain circumstances and under
Division 7 of this Part to issue provisional improvement notices.
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(3) Despite subsectiof2)(f), a health and safety representative is
not entitled to have access to any personal or medical
i nformation concerning a tworker with
unless the information is in a form théat

(a) does not identify the worker; and

(b) could not reasonably be expected to lead to the
identification of the worker.

(3A) If a person assisting a health and safety representative under
subsectior{2)(g) requires access to the workplace to provide the
assistance, the health and safety representative must give notice
of the assistam®tdés proposed entry to

(&) the person conducting the business or undertaking for
whom the represent aaduttheeds wor k gr
work at the workplace; and

(b) the person with management or control of the
workplace.

(3B) A notice under subsectidBA) mustd
(&) comply with the regulations; and

(b) be given during the usual working hours at the
workplace at least 2dours, but not more than Lays,
bef ore the assistantds entry.

(4) Nothing in this Act imposes or is taken to impose a duty on a
health and safety representative in that capacity.

69. Powers and functions generally limited to the particular
work group

(1) A health and safety representative for a work group (the
relevant work group may exercise powers and perform
functions under this Act only in relation to matters that affect, or
may affect, workers in the relevant work group.
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(2) Subsectior{l) does noapply ifd

(@) there is a serious risk to health or safety emanating from
an immediate or imminent exposure to a hazard that
affects or may affect a member of another work group;
or

(b) a member of another work group asks for the
representtantej vebds assis

and the health and safety representative (and any deputy health
and safety representative) for that other work group is found,
after reasonable inquiry, to be unavailable.

(3) In this sectiord

another work groupmeans another work group of workers
carrying out work fo

(&) abusiness or undertaking to which the relevant work
group relates; or

(b) any other business or undertaking if any of the workers
in the work group carry out work at a workplace at
which any of the workers in the relevant work group
also carry out work.

Subdivision 68 Obligations of person conducting business or
undertaking to health and safety representatives

70. General obligations of person conducting business or
undertaking

(1) The person conducting a business or undertaking @ust

(a) consult, so far as is reasonably practicable, on work
health and safety matters with any health and safety
representative for a work group of workers carrying out
work for the business or undertakiragd

(b) confer with a health and safety representative for a work
group, whenever reasonably requested by the
representative, for the purpose of ensuring the health
and safety of the workers in the work group; and
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(c) allow any health and safety repretaive for the work
group to have access to information that the person has
relating tod

() hazards (including associated risks) at the
workplace affecting workers in the work group;
and

(i) the health and safety of the workers in the work
group;
and

(d) with the consent of a worker that the health and safety
representative represents, allow the health and safety
representative to be present at an interview concerning
work health and safety between the worker and

(i) aninspector; or
(i)  theperson conducting the business or

undertaking at that workpl ace
representative;

and

(e) with the consent of 1 or more workers that the health
and safety representative represents, allow the health
and safety representative to be presg¢min interview
concerning work health and safety between a group of
workers, which includes the workers who gave the
consent, and

() aninspector; or

(i)  the person conducting the business or
undertaking at that workpl ace
represerdtive;

and

() provide any resources, facilities and assistance to a
health and safety representative for the work group that
are reasonably necessary or prescribed by the
regulations to enable the representative to exercise the
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representaandod epesr fporwmrtshe represe|
functions under this Act; and

(g) allow a person assisting a health and safety
representative for the work group to have access to the
workplace if that is necessary to enable the assistance to
be provided; and

(h) permita health and safety representative for the work
group to accompany an inspector during an inspection of
any part of the workplace where a worker in the work
group works; and

(i) provide any other assistance to the health and safety
representative for th@ork group that may be required
by the regulations.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
(2) The person conducting a business or undertaking must allow a
health and safetyepresentative to spend such time as is

reasonably necessary to exerci
and perform the representative

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporit, a fine of $5%00.

se the
0s

(3) Anytime that a health and safety representative spends for the
purposes of exercising the represent
performing the representativeds func
with the pay that the representative wouldestvise be entitled
to receive for performing the repres
during that period.

71 Exceptions from obligations under sectiory0(1)

(1) This section applies despite sectiti(1).
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(2) The person conducting a business or undertakiugt ot allow
a health and safety representative to have access to any personal
or medical information concerning a worker without the
wor kerdés consent unlessdthe infor mat

(a) does not identify the worker; and

(b) could not reasably be expected to lead to the
identification of the worker.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

(3) The person conducting a business or undertaking is not required
to give financial assistance to a health and safety representative
for the purpose of the assistance referred to in se¢@¢k)(Q).

(4) The person conducting a business or undertaking is not required
to allow a person assisting a health and safety represeritat
a work group to have access to the workpkce

@ i f the assistant has had the assi
revoked; or

(o) during any period that the assist
is suspended.

(5) The person conducting a business or uiadi@rg may refuse on
reasonable grounds to grant access to the workplace to a person
assisting a health and safety representative for a work group.

(5A) The reasonable grounds under subse¢bpimclude the failure
of the health and safety representatio give notice under
section68(3A).

(6) If access is refused to a person assisting a health and safety
representative under subsect{6i, the health and safety
representative may ask the regulator to appoint an inspector to
assist in resolving the rttar.
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72
1)

(2)

3)

(4)

Obligation to train health and safety representatives

The person conducting a business or undertaking must, if
requested by a health and safety representative for a work group
for that business or undertaking, allow the health and safety
representative to attend a course of training in work health and
safety that i9

(a) approved by the Work Health and Safety Commission;
and

(b) a course that the health and safety representative is
required under the regulations to attend; and

(c) choserby the health and safety representative.

The person conducting the business or undertaking dnust

(@) as soon as practicable within the period afidths
after the day on which the request is made, allow the
health and safety representative tiofiework to attend
the course of training; and

(b) pay the course fees and any other reasonable costs
associated with the health
attendance at the course of training.

If &

(@) a health and safety representative represgmtork
group of the workers of more than 1 business or
undertaking; and

(b) the person conducting any of those businesses or
undertakings has complied with this section in relation
to the representative,

each of the persons conducting those businessasdertakings
is to be taken to have complied with this section in relation to
the representative.

Any time that a health and safety representative is given off
work to attend the course of training must be with the pay that
the representative walibtherwise be entitled to receive for
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performing the representativeds norm
period.

(5) If agreement cannot be reached between the person conducting
the business or undertaking and the health and safety
representative within the tinrequired by subsectigi2) as to
the matters set out in that subsection, either party may ask the
regulator to appoint an inspector to decide the matter.

(6) The inspector may decide the matter in accordance with this
section.

(7) The person conductinge business or undertaking must tiden

(a) allow the health and safety representative to attend the
course of training at the time decided by the inspector;
and

(b) pay the costs decided by the inspector.
Penalty for this subsection:
(@) for anindivdual, a fine of $1500;
(b) for a body corporate, a fine of $880.

73. Obligation to share costs if multiple businesses or
undertakings

(1) If a health and safety representative, or deputy health and safety
representative (if any), represents a waibug of workers
carrying out work for 2 or more persons conducting businesses
or undertaking®

(@) the costs of the representative exercising powers and
performing functions under this Act; and

(b) the costs referred to in secti@g(2)(b),
for whichany of the persons conducting those businesses or

undertakings are liable must be apportioned equally between
each of those persons unless they agree otherwise.
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(2) An agreement to apportion the costs in another way may be

varied at any time by negotiati and agreement between each
of the persons conducting the businesses or undertakings.

74. List of health and safety representatives
A person conducting a business or undertaking must ensure
thato
(&) alist of each health and safety representatiekedeputy
health and safety representative (if any) for each work
group of workers carrying out work for the business or
undertaking is prepared and kept up to date; and
(b) a copy of the upto-date list is displayed
(i) atthe principal place of busss of the business
or undertaking; and
(i) at any other workplace that is appropriate taking
into account the constitution of the relevant work
group or work groups,
in a manner that is readily accessible to workers in the
relevant work group or worgroups.
Penalty:
(@) for anindividual, a fine of $800;
(b) for a body corporate, a fine of $520.
Division 48 Health and safety committees
75. Health and safety committees
(1) The person conducting a business or undertaking at a workplace
must establish a health and safety committee for the business or
undertaking or part of the business or undertaking
(@) within 2 months after the day on which the person is
requested to dso byd
() ahealth and safety representative for a work
group of workers carrying out work at that
workplace; or
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(i) 5 or more workers at that workplace;
or

(b) if required by the regulations to do so, within the time
prescribed by the regulatians

Penalty for this subsection:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.

(2) A person conducting a business or undertaking at a workplace
may establish a health and safety committee for the workplace
orpartof t he wor kplace on the personods

Note for this section:

If a health and safety committee is not required to be established, other
consultation procedures can be established for a workplace & see
Division 2 of this Part.

76. Constitution of committee

(1) Subject to subsectiorf®) to(6), the constitution of a health and
safety committee may be agreed between the person conducting
the business or undertaking and the workers at the workplace.

(2) If there is a health and safety represewtaat a workplace, that
representative, if they consent, is a member of the committee.

(3) If there are 2 or more health and safety representatives at a
workplace, those representatives may choose 1 or more of their
number (who consent) to be membershef committee.

(4) At least half of the members of the committee must be workers
who are not nominated by the person conducting the business or
undertaking.

(5) Atleast 1 member of the committee must be a representative of
the person conducting the lnsss or undertaking who has
sufficient authority within the business or undertaking to ensure
that the duties under secti@@ are complied with in relation to
the committee.
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(6) If the person conducting the business or undertaking is an
individual, therequirement of subsecti@h) can be met by that
person being a member of the committee.

(7) If agreement is not reached under this section within a
reasonable time, any party may ask the regulator to appoint an
inspector to decide the matter.

(8) Aningpector appointed on a request under subsettijpmay
decide the constitution of the health and safety committee or
that the committee should not be established.

(9) A decision of an inspector under this section is taken to be an
agreement under this sem between the parties.

77. Functions of committee

The functions of a health and safety committeedare

(a) to facilitate cooperation between the person conducting
a business or undertaking and workers in instigating,
developing and carrying outeasures designed to
ensure the workersodé health and

(b) to assist in developing standards, rules and procedures
relating to health and safety that are to be followed or
complied with at the workplace; and

(c) any other functions presbed by the regulations or
agreed between the person conducting the business or
undertaking and the committee.

78. Meetings of committee

A health and safety committee must meet
(a) atleast once everyrBonths; and

(b) at any reasonable time at tlegjuest of at least half of
the members of the committee.
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79. Duties of person conducting business or undertaking

(1) The person conducting a business or undertaking must allow
each member of the health and safety committee to spend the
time that is reamably necessary to attend meetings of the
committee or to perform functions as a member of the
committee.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
(2) Anytime that a member @f health and safety committee
spends for the purposes set out in subse¢tipmust be with

the pay that the member would otherwise be entitled to receive
for performing the memberds nor mal d

(3) The person conducting a businesaindertaking must allow the
health and safety committee for a workplace to have access to
information that the person has relatingito

(&) hazards (including associated risks) at the workplace;
and

(b) the health and safety of the workers at thekplarce.
Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
(4) Despite subsectiof8), the person conducting a business or
undertaking must not allow the health and safety committee to
have access to any personal or medical information concerning

a worker without t he workerds consen
in a form tha®

(&) does not identify the worker; and
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(b) could not reasonably be expected to lead to the
identification of theworker.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

(5) The person conducting a business or undertaking must, without
unreasonable delay
(a) consider any recommendationaiher decision made by
the health and safety committee within the scope of the
commi tteedbs functions that requir
agreement if it is to be implemented; and
(b) provide a response to the committee stating the extent to
which the person agre&sthe implementation of the
recommendation or other decision; and
(c) if the person agrees to the implementation of the
recommendation or other decision (wholly or partly),
take any action required to be taken by the person for
the purposes of the impteentation.
Penalty for this subsection:
(@) for anindividual, a fine of $1200;

(b) for a body corporate, a fine of $880.
(6) The person conducting a business or undertaking must not
unreasonably withhold the personds a

implementaton of a recommendation or other decision referred
to in subsectioifs)(a) (wholly or partly).

Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
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Division 50 Issue resolution

80. Parties to an issue

(1) For the purposes of this Division, the following persons are
partiesto an issué

(&) any person conducting a business or undertaking that is
involved in the issue;

(b) any representative of a person or persons referred to in
paragrapl{a) who is representing the person or persons
in relation to the issue;

(c) any worker affected by the issue;

(d) any representative of a worker or workers referred to in
paragraplt{c) who is representing the worker or workers
in relation to the issue.

(2) A person conducting a business or undertaking must ensure that
the personbs represen(ldd)i ve referred
(if any)o

(a) is not a health and safety representative; and

(b) has an appropriate level of seniority, and is sufficiently
competent, to act as the personods

81 Resolution of health and safety issues

(1) This section applies if a matter about work health and safety
arises at a workplace or from the conduct of a business or
undertaking and the matter is notaked after discussion
between the parties to the issue.

(2) The parties must make reasonable efforts to achieve a timely,
final and effective resolution of the issue in accordance with the
relevant agreed procedure, or if there is no agreed procedure,
the default procedure prescribed in the regulations.

(3) A representative of a party to an issue may enter the workplace
for the purpose of attending discussions with a view to resolving
the issue.
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82 Referral of issue to regulator for resolution by inspetor

(1) Despite sectioBl, a party to an issue may ask the regulator to
appoint an inspector to make a decision resolving the issue.

(2) The request does not prevént

(@) a worker from exercising the right under Divisi@mof
this Part to cease workr

(b) a health and safety representative from issuing a
provisional improvement notice or a direction under
Division 6 of this Part to cease work.

(3) No later than 2lays after the day on which the request is made,
an inspector must make a decisiosalging the issue.

4 The inspectords decision is taken to
agreed by the parties under seci#dn2).

(5) Despite subsectiof8), the regulator may refuse the request if
the regulator is not satisfied that the party makireggrequest, or
any other party whom the party making the request represents,
has made reasonable efforts to achieve a resolution of the issue
under sectio®1(2).

(6) Subsection(3) is also subject to secti@2A.

82A.  Extension of deadline for making detsion resolving issue

(1) If the deadline set by secti@2(3) is not practicable in relation
to a request under sectiB@(1), the regulator must apply to the
Tribunal to set a new deadline, and the Tribunal may set a new
deadline that it considers to peacticable.

(2) The regul atorods application must be
regulator realises that the deadline is not practicable or that no
decision has been made within the deadline.

(3) Before setting a new deadline, the Tribunal must give any party
to the issue who wants to make submissions on the matter an
opportunity to do so.
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Division 6 8 Right to cease or direct cessation of unsafe work

83. Definition of cease work under this Division

In this Divisiond
cease work under this Divisiomeans)

(a) to cease, or refuse to carry out, work under se&n
or

(b) to cease work on a direction under sec8én

84. Right of worker to cease unsafe work

(1) A worker may cease, or refuse to carry out, work if the worker
has a reasonable concern ttwatarry out the work would
exposed

(@) the worker to a serious risk to their health or safety
emanating from an immediate or imminent exposure to a
hazard; or

(b) any other person to a serious risk to their health or safety
emanating from an immediabe imminent exposure to a
hazard.

(2) A police officer must not cease, or refuse to carry out, work
under this section if the ceasing, or refusal to carry out, work
would affect adversely, or could reasonably be expected to
affect adversely, a covert apdion or a dangerous operation.

85. Health and safety representative may direct that unsafe
work cease

(1) A health and safety representative may direct a worker who is in
a work group represented by the representative to cease work if
the representativieas a reasonable concern that to carry out the
wor k would expose the worker to
health or safety emanating from an immediate or imminent
exposure to a hazard.
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(2)

3)

(4)

(5)

(6)

Note for this subsection:

If the health and safety representatv e s concern rel ates
workers in the work group, a single direction to cease work may be
given to all or some of those workers as a group.

However, the health and safety representative must not give a
worker a direction to cease work urdghe matter is not
resolved afted

(a) consulting about the matter with the person conducting
the business or undertaking for whom the worker is
carrying out work; and

(b) attempting to resolve the matter as an issue under
Division 5 of this Part.

The health and safety representative may direct the worker to
cease work without carrying out that consultation or attempting
to resolve the matter as an issue under DiviSiohthis Part if

the risk is so serious and immediate or imminent thatibis
reasonable to consult before giving the direction.

The health and safety representative must carry out the
consultation as soon as practicable after giving a direction under
subsectior(3).

The health and safety representative must infoerpgrson
conducting the business or undertaking of any direction given
by the health and safety representative to a worker under this
section.

A health and safety representative cannot give a direction under
this section unless the representativedas

(&) completed initial training prescribed by the regulations
referred to in sectioi2(1)(b); or

(b) previously completed that training whertiag as a
health and safety representative for another work group;
or

(c) completed training equivalent to that training under a
corresponding WHS law.
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(7) A health and safety representative cannot give a direction under
this section if compliance witthé direction would affect
adversely, or could reasonably be expected to affect adversely, a
covert operation or a dangerous operation.

86. Worker to notify if ceases work

A worker who ceases work under this Division maust

(a) as soon as practicablegtify the person conducting the
business or undertaking that the worker has ceased work
under this Division unless the worker ceased work under
a direction from a health and safety representative; and

(b) remain available to carry out suitable alternatiaek.

87. Alternative work

If a worker ceases work under this Division, the person
conducting the business or undertaking may direct the worker to
carry out suitable alternative work at the same or another
workplace if that work is safe and approprifethe worker to
carry out until the worker can resume normal duties.

88. Continuity of engagement of worker

If a worker ceases work under this Division, that action does not
affect the continuity of engagement of the worker for prescribed
purposes iflie worker has not unreasonably failed to comply
with a direction to carry out suitable alternative wérk

(a) atthe same or another workplace; and
(b) that was safe and appropriate for the worker to carry out.

89. Request to regulator to appoint inspetor to assist

The health and safety representative or the person conducting
the business or undertaking or the worker may ask the regulator
to appoint an inspector to assist in resolving an issue arising in
relation to the cessation of work.
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Note for this section:

The issue resolution procedures in Division 5 of this Part can also be
used to resolve an issue arising in relation to the cessation of work.

89A.  Referral of issue about application of sectio®8 to Tribunal

If there is an issue about whet sectior88 applies to a worker,

or about how that section is to be applied to a worker, the

wor ker, or the workerdéds union, may
resolve the issue (whether or not an inspector has been

appointed under secti@9 in relation to th issue).

Division 70 Provisional improvement notices

90. Provisional improvement notices
(1) This section applies if a health and safety representative
reasonably believes that a pergon
(a) is contravening a provision of this Act; or

(b) hascontravened a provision of this Act in circumstances
that make it likely that the contravention will continue
or be repeated.

(2) The health and safety representative may issue a provisional
improvement notice requiring the persordto
(&) remedy the catravention; or
(b) prevent a likely contravention from occurring; or
(c) remedy the things or operations causing the
contravention or likely contravention.

(3) However, the health and safety representative must not issue a
provisional improvement noticto a person unless the
representative has first consulted the person.

(4) A health and safety representative cannot issue a provisional
improvement notice unless the representativedhas

(&) completed initial training prescribed by the regulations
referred to in sectioid2(1)(b); or
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(b)

(©)

previously completed that training when acting as a
health and safety representative for another work group;
or

completed training equivalent to that training under a
corresponding WHS law.

(5) A health and safgtrepresentative cannot issue a provisional
improvement notice in relation to a matter if an inspector has
already issued (afecided not to issue) an improvement notice
or prohibition notice in relation to the same matter.

91 Provisional improvement notice to be in writing
A provisional improvement notice must be in writing.
92 Contents of provisional improvement notice
A provisional improvement notice must stéte
(a) that the health and safety representative believes the
persond
() iscontravening a provision of this Act; or
(i)  has contravened a provision of this Act in
circumstances that make it likely that the
contravention will continue or be repeated;
and
(b) the provision the representative believes is being, or has
been, cotravened; and
(c) briefly, how the provision is being, or has been,
contravened; and
(d) the day, no earlier than th& 8ay after the day on
which the notice is issued, by which the person is
required to remedy the contravention or likely
contravention
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93. Provisional improvement notice may include

recommendations to remedy contravention

(1) A provisional improvement notice may include
recommendations concerning the measures that may be taken to
remedy the contravention, prevent the likely contraeentor
the matters causing the contravention or likely contravention, to
which the notice relates.

(2) Itis not an offence to fail to comply with the recommendations
in a notice.

94. Minor changes to provisional improvement notice

A health and safety representative may make minor changes to a
provisional improvement notic®

(a) for clarification; or
(b) to correct errors or references; or
(c) toreflect changes of address or other circumstances.

95. Issue of provisional improvement notice

A provisional improvement notice may be issued to a person in
accordance with sectidz09.

96. Health and safety representative may cancel notice

The health and safety representative may at any time cancel a
provisional improvement noticesued to a person by written
notice given to that person.

97. Display of provisional improvement notice

(1) A person to whom a provisional improvement notice is issued
must as soon as practicable display a copy of the notice in a
prominent place at or nethe workplace, or part of the
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workplace, at which work is being carried out that is affected by
the notice.

Penalty for this subsection:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.
(2) A person must not intéionally remove, destroy, damage or

deface a notice displayed under subsedtlgrduring the period
that the notice is in force.

Penalty for this subsection:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.

98. Formal irregularities or defects in notice

A provisional improvement notice is not invalid only because
of &

(@) aformal defect or irregularity in the notice unless the
defect or irregularity causes or is likely to cause
substantial injustice; or

(b) afailure to use the correct name of the person to whom
the notice is issued if the notice sufficiently identifies
the person.

99. Offence to contravene a provisional improvement notice

(1) This section applies if a provisional improvement notice has
been isued to a person, subject to secti®(4).

(2) The person must comply with the provisional improvement
notice within the time specified in the notice.
Penalty for this subsection:
(@) for an individual, a fine of $5600;
(b) for a body corporate, fine of $285000.
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100. Request for review of provisional improvement notice
(1) Within 7 days after the day on which a provisional improvement
notice is issued to a person
(a) the person to whom it was issued; or

(b) if the person is a worker, thergen conducting the
business or undertaking at the workplace at which the
worker carries out work,

may ask the regulator to appoint an inspector to review the
notice.

(2) A person who makes a request under subse¢tiomust, as
soon as practicableform the health and safety representative
of the request.

(3) Subsectiorn(4) applies if a person hés
(&) made a request under subsectibyy and
(b) informed the health and safety representative of the
request or taken all reasonable steps toodo s

(4) The operation of the provisional improvement notice is stayed
until the inspector makes a decision on the review.

101 Inspector to review notice

(1) If arequestis made under sectld0, an inspector must, as
soon as practicable, review the yigdonal improvement notice
and inquire into the circumstances that are the subject of the
provisional improvement notice.

(2) Aninspector may review a provisional improvement notice
even if the period for compliance with the notice has expired.
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102 Deasion of inspector on review of provisional improvement
notice

(1) After reviewing the provisional improvement notice, the
inspector musd
(@) confirm the provisional improvement notice; or

(b) confirm the provisional improvement notice with
changesor

(c) cancel the provisional improvement notice.

(2) The inspector must give ad copy of t

(@) the applicant for the review of the provisional
improvement notice; and

(b) the health and safety representative who issued the
notice.

(3) A provisional improvement notice that is confirmed (with or
without changes) by an inspector is taken to be an improvement
notice issued by the inspector under this Act.

Division 88 Part not to apply to prisoners

103 Part does not apply to pisoners

(1) In this sectiord

lock-up, prison andprisonerhave the meanings given in the
Prisons Actl981section3(1).

(2) Nothing in this Part applies to a worker who is in custody in a
prison or lockup, as a prisoner or otherwise.
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Part 6 d Discriminatory, coercive and
misleading conduct

Division 18 Prohibition on discriminatory, coercive or
misleading conduct

104 Prohibition on discriminatory conduct
(1) A person must not engage in discriminatory conduct for a
prohibited reason.
Penaltyfor this subsection:
(@ for anindividual, a fine of $11600;
(b) for a body corporate, a fine of $5@00.
(2) A person commits an offence under subsedtigronly if the

reason referred to in sectidf6 was the dominant reason for
the discriminatoy conduct.

Note for this section:

Civil proceedings may be brought under Division 3 of this Part in
relation to discriminatory conduct engaged in for a prohibited reason.

105 What is discriminatory conduct
(1) For the purposes of this Part, a person engages in
discriminatory conducif
(&) the perso®
() dismisses a worker; or

(i) terminates a contract for services with a worker;
or

(i) puts a worker to the workerés
engagement of thworker; or

(v alters the position of a worke
detriment;

or
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(b) the persom®

() refuses or fails to offer to engage a prospective
worker; or

(i) treats a prospective worker less favourably than
another prospective worker woube treated in
offering terms of engagement;

or

(c) the person terminates a commercial arrangement with
another person; or

(d) the person refuses or fails to enter into a commercial
arrangement with another person.

(2) For the purposes of this Partperson also engages in
discriminatory conducif the person organises to take any
action referred to in subsecti¢h) or threatens to organise or
take that action.

106 What is a prohibited reason

Conduct referred to in sectid®5 is engaged in for@ohibited
reasonif it is engaged in because the worker or prospective
worker or the person referred to in sectidb(1)(c) or(d) (as
the case require$)

(&) is, has been or proposes to be a health and safety
representative or a member of a healiti safety
committee; or

(b) undertakes, has undertaken or proposes to undertake
another role under this Act; or

(c) exercises a power or performs a function, has exercised
a power or performed a function or proposes to exercise
a power or perform a funct as a health and safety
representative or as a member of a health and safety
committee; or

(d) exercises, has exercised or proposes to exercise a power
under this Act or exercises, has exercised or proposes to
exercise a power under this Act in a partie way; or
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(e) performs, has performed or proposes to perform a

(f)

(9)

(h)

()

function under this Act or performs, has performed or
proposes to perform a function under this Act in a
particular way; or

refrains from, has refrained from or proposes to refrain
from exercising a power or performing a function under
this Act or refrains from, has refrained from or proposes
to refrain from exercising a power or performing a
function under this Act in a particular way; or

assists or has assisted or proposes istaes gives or
has given or proposes to give any information to, any
person exercising a power or performing a function
under this Act; or

raises or has raised or proposes to raise an issue or
concern about work health and safety vath

() the peson conducting a business or undertaking;
or

(i) aninspector; or

(i) a holder of an IR entry authority; or

(iv) ahealth and safety representative; or

(v) amember of a health and safety committee; or
(vi) another worker; or

(vii)  any other pexm who has a duty under this Act
in relation to the matter; or

(viii)  any other person exercising a power or

performing a function under this Act;
or

is involved in, has been involved in or proposes to be
involved in resolving a work health and efissue
under this Act; or

is taking action, has taken action or proposes to take
action to seek compliance by any person with any duty
or obligation under this Act.
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107. Prohibition of requesting, instructing, inducing,
encouraging, authorising orassisting discriminatory
conduct

A person must not request, instruct, induce, encourage,
authorise or assist another person to engage in discriminatory
conduct in contravention of sectidf4.

Penalty:
(@) for anindividual, a fine of $11600;
(b) for a body corporate, a fine of $5@00.

Note for this section:

Civil proceedings may be brought under Division 3 of this Part if a
person requested, instructed, induced, encouraged, authorised or
assisted another person to engage in discriminatory conduct for a
prohibited reason.

108 Prohibition of coercion or inducement

(1) A person must not organise or take, or threaten to organise or
take, any action against another person with intent to coerce or
induce the other person, or a third peréon

(a) to exercise or not to exercise a power, or to propose to
exercise or not to exercise a power, under this Act; or

(b) to perform or not to perform a function, or to propose to
perform or not to perform a function, under this Act; or

(c) to exercise onot to exercise a power or perform a
function, or to propose to exercise or not to exercise a
power or perform a function, in a particular way; or

(d) to refrain from seeking, or continuing to undertake, a
role under this Act.

Penalty for this subsectio
(@ for anindividual, a fine of $11600;
(b) for a body corporate, a fine of $5800.

Note for this subsection:

Civil proceedings may be brought under Division 3 of this Part in
relation to a contravention of this subsection.
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(2) Inthis sectio, a reference to taking action or threatening to take
action against a person includes a reference to not taking a
particular action or threatening not to take a particular action in
relation to that person.

(3) To avoid doubt, a reasonable directionegiboy an emergency
services worker in an emergency is not an action with intent to
coerce or induce a person.

109 Misrepresentation
(1) A person must not knowingly make a false or misleading
representation to anotheér person abo
(a) rights or obligations under this Act; or

(b) ability to initiate, or participate in, a process or
proceedings under this Act; or

(c) ability to make a complaint or inquiry to a person or
body empowered under this Act to seek compliance with
this Act.

Penalty for this subsection:
(@) for anindividual, a fine of $11600;
(b) for a body corporate, a fine of $5800.

(2) Subsectior{l) does not apply if the person to whom the
representation is made would not be expected to rely on it.

Division 28 Criminal proceedings in relation to
discriminatory conduct

110 Proof of discriminatory conduct
(1) This section applies if in proceedings for an offence of
contravening sectioh04 or107, the prosecutiod

(@) proves that the discriminatory conductsaengaged in;
and
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(b) proves that a circumstance referred to in sedi@g(a)
to (j) existed at the time the discriminatory conduct was
engaged in; and

(c) adduces evidence that the discriminatory conduct was
engaged in for a prohibited reason.

(2) Thereason alleged for the discriminatory conduct is presumed
to be the dominant reason for that conduct unless the accused
proves, on the balance of probabilities, that the reason was not
the dominant reason for the conduct.

(3) To avoid doubt, the burderi proof on the accused under
subsectior{?) is a legal burden of proof.

111 Order for compensation or reinstatement

If a person is convicted or found guilty of an offence under
section104 or107, the court may (in addition to imposing a
penalty) makeither or both of the following orders as part of
the sentencé

(@) an order that the offender pay (within a specified period)
the compensation to the person who was the subject of
the discriminatory conduct that the court considers
appropriate;

(b) inrelation to a person who was or is an employee or
prospective employee, an order that

(i) the person be reinstated oremployed in their
former position or, if that position is not
available, in a similar position; or

(i)  the person be employedtime position for which
they had applied or a similar position.
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Division 38 Civil proceedings in relation to discriminatory or

coercive conduct

112 Civil proceedings in relation to engaging in or inducing
discriminatory or coercive conduct

(1) An eligible person may apply to the Tribunal for an order under
this section.

(2) The Tribunal may make 1 or more of the orders set out in
subsectior{3) in relation to a person who has

(@)
(b)

()

engaged in discriminatory conduct for a prohibited
reason; or

requested, instructed, induced, encouraged, authorised
or assisted another person to engage in discriminatory
conduct for a prohibited reason; or

contravened sectioh08.

(3) For the purposes of subsecti@), the orders that the Tribunal
may male ared

(@)

(b)

(©)

in the case of conduct referred to in subsedi®)(a)

or (b), an order that the person pay (within a specified
period) the compensation to the person who was the
subject of the discriminatory conduct that the Tribunal
considers appropriater

in the case of conduct referred to in subsedi@®(a) in
relation to a worker who was or is an employee or
prospective employee, an order that

() the worker be reinstated oreeployed in their
former position or, if that position is not
available, in a similar position; or

(i)  the prospective worker be employed in the
position for which they had applied or a similar
position;

or
any other order that the Tribunal considers appropriate.
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conduct

(4)

(5)

(6)

113
1)

(2)

3)

(4)

For the purposes of this section, a parsay be found to have
engaged in discriminatory conduct for a prohibited reason only
if a reason referred to in secti@G6 was a substantial reason for
the conduct.

Nothing in this section is to be construed as limiting any other
power of the Tribual.

For the purposes of this section, each of the following is an
eligible persond

(a) a person affected by the contravention;

(b) a person authorised as a representative by a person
referred to in paragrafa).

Procedure for civil actionsfor discriminatory conduct

A proceeding brought under sectibh2 must be commenced
not more than Year after the date on which the applicant knew
or ought to have known that the cause of action accrued.

In a proceeding under secti@f? in reldion to conduct referred

to in sectionl12(2)(a) onb), if a prohibited reason is alleged

for discriminatory conduct, that reason is presumed to be a
substantial reason for that conduct unless the defendant proves,
on the balance of probabilities, thaettreason was not a
substantial reason for the conduct.

It is a defence to a proceeding under sectiba in relation to
conduct referred to in sectidi2(2)(a) onb) if the defendant
proves thad

(&) the conduct was reasonable in the circumstgrened

(b) a substantial reason for the conduct was to comply with
the requirements of this Act or a corresponding WHS
law.

To avoid doubt, the burden of proof on the defendant under
subsection$2) and(3) is a legal burden of proof.
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114
1)

(2)

3)

115

Division 40 General

General provisions relating to orders

The making of an order in a proceeding under sedtighin
relation to conduct referred to in sectibh?(2)(a) or(b) does

not prevent the bringing of a proceeding for an offence under
section104 or107 in relation to the same conduct.

If the Tribunal makes an order under sectid? in a
proceeding in relation to conduct referred to in sectib?(2)(a)
or (b), the court cannot make an order under sedtidnin a
proceeding for an offence undection104 orl107 in relation to
the same conduct.

If the court makes an order under sectidd in a proceeding
for an offence under sectid®4 or107, the Tribunal cannot
make an order under sectibh? in a proceeding in relation to
conduct refered to in sectiorl12(2)(a) or(b) that is the same
conduct.

Prohibition on multiple actions

A person cannad

(@) commence a proceeding under Divis®of this Part if
the person has commenced a proceeding or made an
application or complaint irelation to the same matter
under a law of the Commonwealth or a State or
Territory and that proceeding, application or complaint
has not been withdrawn; or

(b) recover any compensation under Divis®of this Part
if the person has received compengafmr the matter
under a law of the Commonwealth or a State or
Territory; or

(c) commence or continue an application under Divi§on
of this Part if the person has failed in a proceeding,
application or complaint in relation to the same matter
under a lav of the Commonwealth or a State or
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Territory, other than a proceeding, application or
compl aint relating to workersoé co
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116

117
118
119
120.

121
122

123
124
125
126
127.
128
129
130

Not used

Not used
Not used
Not used

Not used

Not used

Not used

Not used
Not used
Not used
Not used
Not used
Not used
Not used

Not used

Part 70 Not used

Division 18 Not used

Division 28 Not used

Division 30 Not used

Division 48 Not used
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Division 58 Not used
131 Not used
132 Not used
133 Not used
134 Not used
135 Not used
136 Not used
137. Not used
138 Not used
139 Not used
140 Not used
Division 68 Not used
141 Not used
142 Not used
143 Not used
Division 78 Not used
144 Not used
145 Not used
146. Not used
147. Not used
148 Not used
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Division 89 Not used
149 Not used
150 Not used

151 Not used
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The regulator
Functions of regulator

Part 89 The regulator

Division 18 Functions of regulator

152 Functions of regulator

The regulator has the following functio@s

(@)

(b)
(€)

(d)

(€)

(f)

(¢))
(h)

()
()

to advise and make recommendations to the Minister
ard report on the operation and effectiveness of this Act;

to monitor and enforce compliance with this Act;

to investigate and report on matters relating to work
health and safety, including particular types of hazards
and matters relating to patilar industries or particular
businesses or undertakings;

to provide advice and information on work health and
safety to duty holders under this Act and to the
community;

to collect, analyse and publish statistics relating to work
health and saty;

to foster a cooperative, consultative relationship

between duty holders and the persons to whom they owe
duties and their representatives in relation to work health
and safety matters;

to promote and support education and training on
mattersrelating to work health and safety;

to engage in, promote and coordinate the sharing of
information to achieve the object of this Act, including
the sharing of information with a corresponding
regulator;

to conduct and defend proceedings unter Act before
a court or tribunal;

any other function conferred on the regulator by this
Act.
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153 Powers of regulator

(1) Subject to this Act, the regulator has the power to do all things
necessary or convenient to be done for or in connectionthngth
performance of its functions.

(2) Without limiting subsectioifl), the regulator has all the powers
and functions that an inspector has under this Act.

154 Delegation by regulator

(1) The regulator may, by instrument in writing, delegate to any
person a power or function under this Act other than this power
of delegation.

(2) A delegation under this secti@n

(@) may be made subject to such conditions as the regulator
thinks fit; and

(b) is revocable at will; and
(c) does not derogate frothe power of the regulator to act.

Division 28 Powers of regulator to obtain information and
require independent reports

155 Powers of regulator to obtain information

(1) This section applies if the regulator has reasonable grounds to
believe that a pspn is capable of giving information, providing
documents or giving evidence in relation to a possible
contravention of this Act or that will assist the regulator to
monitor or enforce compliance with this Act.

(2) The regulator may, by written notice givto the person,
require the person to do 1 or more of the followdng

(a) to give the regulator, in writing signed by the person (or
in the case of a body corporate, by a competent officer
of the body corporate) and within the time and in the
manner spcified in the notice, that information of
which the person has knowledge;
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(b) to provide to the regulator, in accordance with the
notice, those documents;

(c) to appear before a person appointed by the regulator at a
reasonable time and place determibgdhat person and
do whichever of the following is specified in the
noticed

() give that evidence orally;
(i)  give that evidence in writing;
(i)  provide those documents.

(3) The notice musd
(a) state that the requirement is made undersision; and

(b) contain a statement to the effect that a failure to comply
with a requirement is an offence; and

(c) if the notice requires the person to provide information
or documents or answer questi@nscontain a
statement about the effect of sens172 and269 and,
if relevant, sectiod55A(5) and (6).

(4) The powers under subsecti(®)(b) and(c)(iii) include (without
limitation) the power to require that a copy or reproduction of a
document be provided in the form set out in the notice (in
addition to, or instead of, the document itself).

(5) Without limiting subsectiongl) and(2), a notice may be given
to a person, and a requirement stated in a notice applies to the
person to whom the notice is given, even if any of the following
is the @ased

(@) the person is outside the State;
(b) any relevant document is outside the State;

(c) any relevant information, document or evidence relates
to a matter occurring outside the State.
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(6) A person must not, without reasonable excuse, refufzel ¢o
comply with a requirement under this section.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

(7) Subsectior{6) places an evidential burden on the accused to
show a reasonabkxcuse.

(8) Sectionl72 (with any necessary changes) applies to a
requirement under this section.

155A. Supplementary provisions relating to appearances

(1) The regulator must not make a requirement under
section155(2)(c) unless the regulator has takéémeasonable
steps to obtain the information under secftidb(2)(a) andb)
and has been unable to do so.

(2) Before determining the time and place for an appearance under
section155(2)(c), the person before whom the appearance is to
be made must makreasonable efforts to agree that time and
place with the person who is required to appear.

(3) An appearance under sectibB5(2)(c) may be recorded in any
way the person before whom the appearance is made considers
appropriate.

Note for this subsection:

An appearance may be recorded, for example, using audio,
audiovisual or other electronic means.

(4) If an appearance is to be recorded under subsg&jpthe
person before whom the appearance is to be made must,
beforehand, inform the person wisorequired to appeér

(@) that the recording will be done; and
(b) of the way in which the recording will be done.

(5) A person (thevitnesg who is required to appear under
section155(2)(c) may appear with a legal practitioner
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nominated by the witres, and approved by the regulator, for the
purposes of the appearance.

(6) The regulator must approve any legal practitioner nominated by
the witness unless the regulador
(@) has reasonable grounds to believe &at
() the legal practitioner, any other legal

practitioner in the | egal prac
represents 1 or more other persons who have an
interest in the matter to whic

appearance relates; and

(i)  for that reason, approving the legal practitioner
would underminethpur pose of the witnes:
appearance;

or
(b) has other reasonable grounds for withholding approval.

155B. Power of regulator to require independent report

(1) The regulator may, by written notice given to a person
conducting a business or undertakiregjuire that person to
procure, and provide to the regulator, a report in accordance
with subsectiorf2) 6

(a) that relates to work health and safety at any workplace
of the business or undertaking, generally or in relation to
a particular matter; or

(b) without limiting paragrapla), that relates to a particular
accident or other occurrence at any workplace of the
business or undertaking.

(2) The report musd

(&) be prepared by a suitably qualified person who is
independent of the person conductihg business or
undertaking and who is approved by the regulator; and

(b)) include any contents required by
and
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3)

(4)

(5)

(c) Dbe provided to the regulator as soon as is reasonably
practicable and, in any event, within any period

A

specifiedit he regul ator6és notice; and
(d) otherwise comply with any prescribed requirements.

The regulatordés notice must state th
requiring the report.

A person to whom a notice is given under this section must not,
without reasaable excuse, refuse or fail to comply with the
requirement imposed by the notice.

Penalty for this subsection:
(@) for an individual, a fine of $1300;
(b) for a body corporate, a fine of $880.

Subsectior{4) places an evidential burden on #ueused to
show a reasonable excuse.

155C. Powers to copy and retain documents

(1) The regulator mag

(&) make copies or reproductions of, or take extracts from, a
document provided to, or otherwise obtained, accessed
or recovered by, the regulatorder this Act; and

(b) keep that document for the period that the regulator
considers necessary.

(2) While the regulator retains custody of the original of a
document, the regulator must permit the following persons to
inspect, or make copies of, the anigl document at all
reasonable timed

(&) the person who provided the original document or from
whom it was obtained,;

(b) the owner of the original document;

(c) a person authorised in writing by a person referred to in
paragrapl{a) or (b) on the mduction of the written
authorisation to the regulator.
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Part 90 Securing compliance

Division 18 Appointment of inspectors

156 Appointment of inspectors
The regulator may, by instrument, appoint any of the following
as an inspectay
(a) a public serice officer;
(b) an officer or employee of a public corporation;

(c) the holder of a statutory office or an employee of the
holder of a statutory office;

(d) aperson who is appointed as an inspector under a
corresponding WHS law;

(e) aperson in a pscribed class of persons.

157 Identification of inspectors

(1) The regulator must give each inspector an identity card that
states the persondés name and appoint
includes any other matter prescribed by the regulations.

(2) When exercising compliance powers, an inspector must, on
request, identify themselvés
(&) by producing their identity card for inspection; or
(b) in another way prescribed by the regulations.
(3) If a person to whom an identity card has been issaasges to

be an inspector, the person must return the identity card to the
regulator as soon as practicable.

158 Accountability of inspectors

(1) Aninspector must give written notice to the regulator of all
interests, pecuniary or otherwise, that thgatsor has, or
acquires, and that conflict or could conflict with the proper
performance of the inspectords funct
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(2) The regulator must give a direction to an inspector not to deal,
or to no longer deal, with a matter if the regulator becomes
awarethat the inspector has a potential conflict of interest in
relation to a matter and the regulator considers that the inspector
should not deal, or should no longer deal, with the matter.

159 Suspension and ending of appointment of inspectors

(1) The reglator may suspend or end the appointment of an
inspector.

2) A persondés appointment as an inspect
ceases to be eligible for appointment as an inspector.

Division 28 Functions and powers of inspectors

160 Functions and powers of mspectors
An inspector has the following functions and powers under this
Act o

(@) to provide information and advice about compliance
with this Act;

(b) to assist in the resolution &f
() work health and safety issues at workplaces; and

(i) isswes related to access to a workplace by an
assistant to a health and safety representative;

(c) toreview disputed provisional improvement notices;

(d) to require compliance with this Act through the issuing
of notices;

(e) toinvestigate contraventioms this Act and assist in the
prosecution of offences;

() to carry out investigations for the purposes of the
regul atordéds f ulb2(d.i on under sectio
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161 Conditions on inspectorsodé6 compliance
An inspectoro6s compl iyconditonspower s ar e
specified in the instrument of the i

162 |l nspectors subject to regulatoro6s di

(1) An inspector is subject to the regul
exercise of the inspectorods complian

(2) A direction un@r subsectiolfl) may be of a general nature or
may relate to a specified matter or specified class of matter.

Division 38 Powers relating to entry
Subdivision 18 General powers of entry

163 Powers of entry

(1) Aninspector may at any time enter a pldleat is, or that the
inspector reasonably suspects is, a workplace.

(2) Anentry may be made under subsecfibnwith, or without,
the consent of the person with management or control of the
workplace.

(3) If aninspector enters a place under subse¢ti) and it is not a
workplace, the inspector must leave the place immediately.

Note for this section:

An inspector may enter residential premises to gain access to a
workplace (see section 170(c)).

164 Notification of entry

(1) Aninspector magnter a place under sectid63 without prior
notice to any person.

(2) Aninspector must, as soon as practicable after entry to a
workplace or suspected workplace under sect&s) take all
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reasonable steps to notify the following persons of the entty a
the purpose of the entfy

(&) the relevant person conducting a business or undertaking
at the workplace;

(b) the person with management or control of the
workplace;

(c) any health and safety representative for workers carrying
out work for thabusiness or undertaking at the
workplace.

(3) However, an inspector is not required to notify any person if to
do so would defeat the purpose for which the place was entered
or cause unreasonable delay.

(4) In this sectiord

relevant person conducting business or undertakingheans
the person conducting any business or undertaking in relation to
which the inspector is exercising the powers of entry.

165. General powers on entry under sectiori63
(1) Aninspector who enters a workplace under sed&hmay do
all or any of the followingd
(a) inspect, examine and make inquiries at the workplace;

(b) inspect and examine anything (including a document) at
the workplace;

(c) bring to the workplace and use any equipment or
materials that may be requike

(d) take measurements, conduct tests and make sketches or
recordings (including photographs, films, audio, video,
digital or other recordings);

(e) take and remove for analysis, testing or examination a
sample of any substance or thing without payorgt;

() require a person at the workplace to give the inspector
reasonabl e help to exercise the
paragraphga) to(e);
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(g) exercise any compliance power or other power that is
reasonably necessary to be exercised by thedtmpier
the purposes of this Act.

(2) A person required to give reasonable help under
subsectior{1)(f) must not refuse or fail to comply with the
requirement.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corprmate, a fine of $5500.
166. Persons assisting inspectors

(1) A person (theassistan}, including an interpreter, may
accompany the inspector entering a workplace under
sectionl63 to assist the inspector if the inspector considers the
assistance is nesgary.

(2) The assistart

(@) may do the things at the place and in the manner that the
inspector reasonably requires to assist the inspector to
exercise compliance powers; but

(b) must not do anything that the inspector does not have
power to do.

(3) Anything done lawfully by the assistant is taken to have been
done by the inspector.

Subdivision 28 Entry warrants
166A. Terms used

(1) In this Subdivisiord
remote communicatioomeans any way of communicating at a
distance, including by telephorfacsimile, radio,
videoconferencing, email or other electronic means.
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(2) A reference in this Subdivision to making an application
includes giving information in support of the application.

166B. Entry to places under entry warrant

An inspector may eet any place if the entry is authorised by an
entry warrant issued under this Subdivision.

167. Applying for and issuing entry warrant

(1) Aninspector may apply to a JP for an entry warrant authorising
entry to a place.

(2) The application must be madeperson, subject to
sectionl67A.
(3) The application musi
(@) be made on oath and in writing; and
(b) contain a description of the place to be entered; and

(c) state the grounds on which the entry warrant is sought;
and

(d) contain any other pseribed information.
(4) The JP may issue an entry warrant authorising entry to the place
if satisfiedd

(a) that there are reasonable grounds for suspecting that
there is a thing or activity at the place tBat

() is, or may be evidence of, an oftenagainst this
Act; or

(i)  may contain or provide, or enable access to or
the recovery of, evidence of an offence against
this Act;

or

(b) that the issue of the warrant is reasonably necessary to
enable an inspector to exercise compliance powers.
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(5) The entry warrant must contain the following informatéion
(@) adescription of the place to be entered;
(b) the purpose for which the warrant is issued;

(c) adescription of any thing, or class of things, to which
section1l67C(1)(f) applies;

(d) a description of any document, or class of documents, to
which sectionl67C(1)(i) applies;

(e) the hours of the day or night when the place may be
entered;

(H the period, not exceeding 8@ys, during which the
warrant may be executed;

(g) the name ofhe JP who issued the warrant;
(h) the date and time when the warrant was issued.

(6) The entry warrant must be in the prescribed form.

167A. Use of remote communication

(1) Aninspector may apply to a JP for an entry warrant using
remote communicatioif the inspector reasonably considers it
necessary to do so becausé of

(&) urgent circumstances; or
(b) other special circumstances.

Note for this subsection:

For the purposes of paragraph (b), an example of special
circumstances ir@amotelbcation.nspector ds

(2) The applicatiord

(@) cannot be made before the inspector prepares the written
application complying with sectiab67(3); but

(b) may be made before the oath is administered for the
application.
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(3) The JP may issue the entry wart (theoriginal warrant) only

(4)

(5)

(6)

(7)

(8)

if the JP is satisfied thaéxt

(a) itwas necessary for the application to be made under
this section; and

(b) the way the application was made was appropriate.

After the JP issues the original warrént

(@) the JPmust immediately give a copy of the original
warrant to the inspector using remote communication if
that is reasonably practicable to do; or

(b) otherwised

(i) the JP must tell the inspector the information
referred to in sectiof67(5); and

(i)  theinspector must complete a form of warrant,
including by writing on it the information
referred to in sectioh67(5).

The copy of the original warrant referred to in subseddd(a),

or the form of warrant completed under subsedi®(b), is a
dugicate of, and has the same force and effect as, the original
warrant.

The inspector must, as soon as is reasonably practicable, send to
the JPO

(@) the written application complying with secti@67(3)
(with the oath administered); and

(b) if theinspector completed a form of warrant under
subsectior{4)(b)d the completed form of warrant.

On receiving any document under subsect&nthe JP must
attach it to the original warrant.

Despite subsectiofb), if &

(&) anissue arises inmoceeding about whether anything
done was authorised because of an entry warrant issued
under this section; and
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(b) the original warrant is not produced in evidence,

the onus of proof is on the person relying on the lawfulness of
the thing done to pke that it was authorised because of an
entry warrant.

167B. Effect and execution of entry warrant

(1) Anentry warrant has effect according to its content and this
section.

(2) Anentry warrant comes into force when it is issued by the JP.

(3) An entrywarrant authorises the inspector executing the warrant
to enter the place described in the warrant during the period of
the warrant.

(4) An entry warrant may be executed by the inspector to whom it
is issued or by any other inspector.

(5) Aninspector gecuting an entry warrant at a place must, at the
reasonable request of a person at the place, produce the warrant
or a copy of it.

(6) An inspector (including an assistant under secti®nD) may
use force, other than force against a person, theasonably
necessary in the circumstances when executing an entry
warrant.

(7) Aninspector executing an entry warrant may call on the
assistance of a police officer who, in providing assistance, may
use force, including force against a person, thatisaeably
necessary in the circumstances.

167C. General powers when executing entry warrant

(1) An inspector who enters a place under an entry warrant may, for
the purpose for which the warrant is issued and otherwise
subject to the contents of the warrathd all or any of the
following &

(&) inspect, examine and make inquiries at the place;
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(b) inspect and examine anything (including a document) at
the place;

(c) bring to the place and use any equipment or materials
that may be required;

(d) take meaurements, conduct tests and make sketches or
recordings (including photographs, films, audio, video,
digital or other recordings);

(e) take and remove for analysis, testing or examination a
sample of any substance or thing without paying for it;

() seach at the place for any thing, or any class of things,
to which this paragraph applies as stated in the warrant
under sectiorl67(5)(c);

(g) require a person at the place to give the inspector
reasonabl e help to exercise the

pararaphg(a) to(f);
(h) make any reasonable use of any equipment, facilities or
services at the place and for that purpdse

() operate the equipment or facilities;

(i)  require a person at the place to do anything that
is reasonable and necessarydailitate that use;

(i) if the inspector reasonably suspects that any document,
or any document of a class, to which this paragraph
applies as stated in the warrant under sed&x{(5)(d)
is stored on, or can be accessed or recovered from, a
computer oother device at the place (tHevicg o

() access and operate the device to search for,
access, recover, download, print out, copy or
reproduce the document;

(i)  require any person at the place who has, or
appears to have, control of the device, or
knowledge of how the device can be accessed or
operated, to give the inspector any code,
password or other information that is reasonable
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(2)

3)

(4)

167D.
1)

(@)

and necessary for accessing or operating the
device as referred to in subparagréiph

() exercise any complianceper or other power that is
reasonably necessary to be exercised by the inspector for
the purposes of this Act.

A person on whom a requirement is imposed under
subsectior{1)(g) must not refuse or fail to comply with the
requirement.

Penalty for thisubsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
A person on whom a requirement is imposed under

subsectior{1)(h)(ii) or (i)(ii) must not, without reasonable
excuse, refuse or fail to comply withetihequirement.

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

Subsection{3) places an evidential burden on the accused to
show a reasonable excuse.

Persons assisting inspeéars

A person (thassistan}, including an interpreter, may

accompany an inspector entering a place under an entry warrant
to assist the inspector if the inspector considers the assistance is
necessary.

The assistant

(@) may do the things dhe place and in the manner that the
inspector reasonably requires to assist the inspector to
exercise compliance powers; but

(b) must not do anything that the inspector does not have
power to do.

page 118

No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Securing compliance Part 9
Powers relating to entry Division 3
s. 168

(3) Anything done lawfully by the assistant is taker&ve been
done by the inspector.

168 Not used
169. Not used
Subdivision 38 Limitation on entry powers

170 Places used for residential purposes

Despite anything else in this Division, the powers of an
inspector under this Division in relation to enteria place are

not exercisable in relation to any part of a place that is used only
for residential purposes except

(& with the consent of a person wlo

(i) bhas apparent management or control of the part
of the place used only for residential pusps; or

(i) is apparently an occupier of that part of the
place;
or

(b) under the authority conferred by an entry warrant issued
under Subdivisior2; or

(c) for the purpose only of gaining access to a suspected
workplace, but only

(i) if theinspector reasonably believes that no
reasonable alternative access is available; and

(i) at a reasonable time having regard to the times at
which the inspector believes work is being
carried out at the place to which access is sought.
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Division 48 Powers relating to documents and information

171 Power to require documents and answers to questions

(1) Aninspector may, for the purposes of this Act, do the following
(after entering a place under DivisiBror at any other time)

(a) require a peon to tell an inspector who has custody of,
or access to, a document;

(b) require a person who has custody of, or access to, a
document to provide that document, or a copy or
reproduction of that document, to an inspeétor

(i) while the inspector ista place entered under
Division 3; or
(i)  within a specified period;
(c) require a persod

(i) to submit to an interview with an inspector at a
reasonable time and place, and in the way,
determined by that inspector; and

(i) to answer any questierput by that inspector
during the interview; and

(i)  if and as directed by that inspector, to verify any
answers given by statutory declaration;

(d) require a persod

() to answer, within a specified period and in a
specified way, any questionstgay an inspector
otherwise than by way of an interview; and

(i) if and as directed by that inspector, verify any
answers given by statutory declaration.

Notes for this subsection:

1. For the purposes of paragraph (c)(i), an interview may be conducted,
for example, face-to-face or by telephone or by using audiovisual or
other electronic means.

2. For the purposes of paragraph (d)(i), questions may be put and
answers required to be given, for example, by letter or by using
electronic means.
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(2) Beforedetermining the time and place for an interview under
subsectior{1)(c)(i), an inspector must make reasonable efforts
to agree that time and place with the person to be interviewed.

(3) An interview conducted under subsect{@yc)(i) o

(@) must be coducted in private it
() the inspector considers it appropriate; or
(i)  the person being interviewed so requests;
and

(b) may be recorded in any way the inspector considers
appropriate.

Note for this subsection:

For the purposes of paragraph (b), an interview may be recorded, for
example, using audio, audiovisual or electronic means.

(4) Subsectior{3)(a) does not prevent

(a) aperson, including an interpreter, being present at the
interview to assist the inspector conducting the
interviewif the inspector considers the assistance is
necessary; or

(b) arepresentative of the person being interviewed from
being present at the interview.
(5) Subsectior{3)(a) may be invoked during an interview dy
(@) the inspector conducting the intemwieor
(b) the person being interviewed,

in which case the subsection applies to the remainder of the
interview.

(6) If aninterview is to be recorded under subsect®)(b), the
inspector conducting the interview must, beforehand, inform the
person bimg interviewedd

(@) that the recording will be done; and
(b) of the way in which the recording will be done.
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(7) A person must not, without reasonable excuse, refuse or fail to
comply with a requirement under subsectiby

Penalty for this subseon:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

Note for this subsection:

See sections 172 and 173 in relation to self-incrimination and
section 269 in relation to legal professional privilege.

(8) Subsectior(7) places an evidential burden on the accused to
show a reasonable excuse.

172 Abrogation of privilege against selfincrimination

(1) A person is not excused from answering a question or providing
information or a document under this Parttlo& ground that the
answer to the question, or the information or document, may
tend to incriminate the person or expose the person to a penalty.

(2) However, the answer to a question or information or a document
provided by an individual is not admis®las evidence against
that individual in civil or criminal proceedings other than
proceedings arising out of the false or misleading nature of the
answer, information or document.

173 Warning to be given
(1) Before requiring a person to answer a questioprovide
information or a document under this Part, an inspector éust

(a) identify themselves to the person as an inspector by
producing the inspectorés identit
prescribed by the regulatiorand

(b) warn the person that fare to comply with the
requirement or to answer the question, without
reasonable excuse, would constitute an offence; and

(c) warn the person about the effect of secfi@g; and
(d) advise the person about the effect of secZie®.
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(2)

3)

174
1)

(2)

It is not an @fence for an individual to refuse to answer a
guestion put by an inspector or provide information or a
document to an inspector under this Part on the ground that the
guestion, information or document might tend to incriminate the
individual, unless thendividual was first given the warning in
subsectior{1)(c).

Nothing in this section prevents an inspector from obtaining and
using evidence given to the inspector voluntarily by any person.

Powers to copy and retain documents

An inspector may

(@) make copies or reproductions of, or take extracts from, a
document provided to, or otherwise obtained, accessed
or recovered by, an inspector under this Act; and

(b) keep that document for the period that an inspector
considers neessary.

While an inspector retains custody of the original of a
document, the inspector must permit the following persons to
inspect, or make copies of, the original document at all
reasonable time$

(@) the person who provided the original docuntner from
whom it was obtained,;

(b) the owner of the original document;

(c) a person authorised in writing by a person referred to in
paragraph{a) or(b) on the production of the written
authorisation to the regulator.
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Division 58 Seizure
175 Power to seize things
(1) Aninspector who enters a place under Divissomay seize

anything (including a document) at the place if the inspector
reasonably believe®

(@)
(b)

(©)

that the thing is evidence of an offence against this Act;
or

that the seizure dghe thing is reasonably necessary to
enable the thing to be inspected, examined, analysed or
tested; or

that the seizure of the thing is otherwise reasonably
necessary to enable an inspector to exercise compliance
powers.

(2) Aninspector who entes place under Divisio8 Subdivision?
may also seize the following at the place

(@)

(b)

(©)

(d)

any thing, or any thing of a class, to which
section1l67C(1)(f) applies as stated in the entry warrant
under sectiorl67(5)(c);

any document, or any document aflass, to which
section1l67C(1)(i) applies as stated in the entry warrant
under sectiorl67(5)(d);

any print out, copy or reproduction of any document, or
of any document of a class, to which secd®7C(1)(i)
applies as stated in the entry warrantler
sectionl167(5)(d);

if the inspector reasonably suspects that any document,
or any document of a class, to which secti6@C(1)(i)
applies as stated in the entry warrant under
section167(5)(d) is stored on, or can be accessed or
recovered froma computer or other deviée the

computer or other device if it is reasonably necessary to
seize the computer or other device in order to access and
operate it as referred to in sectib®i7C(1)(i)(i).
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(3) If a computer or other device is seized under
subsection(2)(d) 0

(&) an inspector may access and operate the computer or
other device as referred to in sectk@vVC(1)(i)(i); and

(b) aninspector may seize any thing of the kind referred to
in subsectior{2)(b) or(c) that is stored on, or accessed
or recovered from, or otherwise obtained by accessing
and operating, the computer or other device.

176 |l nspectordés power to seize dangerous
(1) This section applies if an inspector who enters a workplace
under Division3 reasonably bieves that
(&) the workplace or any part of the workplace; or

(b) plant at the workplace or any part of plant at the
workplace; or

(c) asubstance at the workplace; or
(d) a structure at the workplace,

is defective or hazardous to a degree likelgause serious
injury or illness or a dangerous incident to occur.

(2) The inspector may seize the workplace or part, the plant or part,
the substance or the structure.

177 Powers supporting seizure

(1) Having seized a thing, an inspector nday

(&) move the thing from the place where it was seized (the
place of seizurg or

(b) leave the thing at the place of seizure but take
reasonable action to restrict access to it; or

(c) if the thing is plant or a structuée dismantle or cause
to be disman#d the plant or structure.
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Note for this subsection:

For the purposes of paragraph (b), the following are examples of
reasonable action to restrict access 6

(a) sealing a thing and marking it to show access to it is restricted;

(b) sealing the entrance to a room where the seized thing is
situated and marking it to show access to it is restricted.

(2) If an inspector restricts access to a seized thing, a person must
not tamper, or attempt to tamper, with the thing or something
restricting accesstothehi ng wi t hout an inspector ¢

Penalty for this subsection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.
(3) To enable a thing to be seized, an inspector may require the
person in control of i

(a) to take it to a stated reasonable place by a stated
reasonable time; and

(b) if necessary, to remain in control of it at the stated place
for a reasonable time.
(4) The requiremend
(@) must be made by written notice; or

(b) if for any reason it imot practicable to give the notice,
may be made orally and confirmed by written notice as
soon as practicable.

(5) A further requirement may be made under this section in
relation to the same thing if it is necessary and reasonable to
make the further regrement.

(6) The person must not, without reasonable excuse, refuse or fail
to comply with a requirement under subsecti®nor (5).
Penalty for this subsection:
(@) for an individual, a fine of $1300;
(b) for a body corporate, a fine of $880.
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(7) Subsectior{6) places an evidential burden on the accused to
show a reasonable excuse.

178 Receipt for seized things

(1) As soon as practicable after an inspector seizes a thing, the
inspector must give a receipt for it to the person from whom it
wasseized.

(2) However, if for any reason it is not practicable to comply with
subsectior{l), the inspector must leave the receipt in a
conspicuous position and in a reasonably secure way at the
place of seizure.

(3) The receipt must describe generallgle#hing seized and its
condition.

(4) This section does not apply to a thing if it is impracticable or
would be unreasonable to give the receipt required by this
section (given the thingds natur e,

178A. Inspecting, examining, analysig and testing seized things

An inspector may inspect, examine, analyse or test a seized
thing or arrange for another person to do so.

179 Forfeiture of seized things

(1) A seized thing is forfeited to the State if the regulétor

(@) cannot find te person entitled to the thing after making
reasonable inquiries; or

(b) cannot return it to the person entitled to it after making
reasonable efforts; or

(c) reasonably believes it is necessary to forfeit the thing to
prevent it being used to commit afience against this
Act.

(2) Subsectior{l)(a) does not require the regulator to make
inquiries if it would be unreasonable to make inquiries to find
the person entitled to the thing.
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(3) Subsectior{1)(b) does not require the regulator to make efforts
if it would be unreasonable to make efforts to return the thing to
the person entitled to it.

(4) If the regulator decides to forfeit the thing under
subsectior{1)(c), the regulator must tell the person entitled to
the thing of the decision by written tnze.

(5) Subsectior{4) does not apply id

(a) the regulator cannot find the person entitled to the thing
after making reasonable inquiries; or

(b) itis impracticable or would be unreasonable to give the
notice.

(6) The notice must stat®
(@) the reasons for the decision; and

(b) that the person entitled to the thing may apply within
28 days after the date of the notice for the decision to be
reviewed; and

(c) how the person may apply for the review; and

(d) that the person may apply for ayst# thedecision if the
person applies for a review.

(7) Indeciding whether and, if so, what inquiries and efforts are
reasonable or whether it would be unreasonable to give notice
about a thing, regard must be had
condition and alue.

(8) Any costs reasonably incurred by the State in storing or
disposing of a thing forfeited under subseciiby{c) may be
recovered by the regulator in a court of competent jurisdiction
as a debt due to the State from that person.

(9) Inthis sedbnd

person entitledin relation to a seized thing, means the person
from whom it was seized unless that person is not entitled to
possess it in which case it means the owner of the thing.
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180
1)

(2)

3)

(4)

181
1)

(2)

Return of seized things

If a seized thing has not beéorfeited, the person entitled to the
thing may apply to the regulator for the return of the thing after
the end of Gnonths after it was seized.

The regulator must return the thing to the applicant under
subsectior{l) unless the regulator hemasonable grounds to
retain the thing.

The regulator may impose any conditions on the return of the
thing under this section that the regulator considers appropriate
to eliminate or minimise any risk to work health or safety
related to the thing.

In this sectiord

person entitledin relation to a seized thing, means the person
entitled to possess the thing or the owner of the thing.

Access to seized things

Until a seized thing is forfeited or returned, the regulator must
permit the 6llowing persons to inspect it and, if it is a
document, to make copies of it at all reasonable tidnes

(@) the person from whom the thing was seized;
(b) the owner of the thing;

(c) a person authorised in writing by a person referred to in
paragraph{a) or(b) on the production of the written
authorisation to the regulator.

Subsectior(1) does not apply id

(@) itis impracticable or would be unreasonable to allow
inspection or copying; or

(b) the seized thing is, or provides, evidence of f@nce
against this Act.
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Division 60 Damage

182 Damage etc. to be minimised

In the exercise, or purported exercise, of a compliance power,
an inspector must take all reasonable steps to ensure that the
inspector, and any assistant to the inspectosecas little
inconvenience, detriment and damage as is practicable.

183 Inspector to give notice of damage

(1) This section applies if an inspector or an assistant to an
inspector damages a thing when exercising, or purporting to
exercise, a compliancewer.

(2) The inspector must, as soon as practicable, give written notice
of the damage to the person who the inspector believes, on
reasonable grounds, is the person in control of the thing.

(3) If the inspector believes the damage was caused by & laten
defect in the thing or circumstances
assistantbdés control, the inspector m

(4) If, for any reason, it is impracticable to comply with
subsectior{2), the inspector must leave the notice in a
conspicuouposition and in a reasonably secure way where the
damage happened.

(5) This section does not apply to damage the inspector reasonably
believes is trivial.

184 Not used

Division 70 Other matters

185 Power to require name and address
(1) An inspector may require a person to
and residential addressaf

(@) the inspector finds the person committing an offence
against this Act; or
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(b) the inspector finds the person in circumstances that lead,
or has informationhat leads, the inspector to reasonably
suspect the person has committed an offence against this
Act; or

(c) the inspector reasonably believes that the person may be
able to assist in the investigation of an offence against
this Act.

(2) When asking a person to provide the
residential address, the inspector néust

(@) tell the person the reason for the requirement to provide
the personbés name and residenti al

(b) warn the person that it is an offence td faistate that
name and residential address, unless the person has a
reasonable excuse.

(3) If the inspector reasonably believes that the name or residential
address is false, the inspector may require the person to give
evidence of its correctness.

(4) A person must not, without reasonable excuse, refuse or fail to
comply with a requirement under subsecijbpor (3).

Penalty for this subsection: a fine of $8@0.

(5) Subsectior{4) places an evidential burden on the accused to
show a reasonable axge.

186. Inspector may take affidavits

An inspector is authorised to take affidavits for any purpose
relating or incidental to the exerci
compliance powers.

187. Not used
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Division 8 Offences in relation to inspectors

188 Offenceto hinder or obstruct inspector

A person must not hinder or obstruct an inspector in exercising

the inspectords compliance power s,
induce any other person to do so.
Penalty:

(@) for anindividual, a fine of $1200;
(b) for a lody corporate, a fine of $380.

189 Offence to impersonate inspector
A person who is not an inspector must not, in any way, hold
themselves out to be an inspector.
Penalty: a fine of $1300.

190 Offence to assault, threaten or intimidate inspector

(1) In this sectiord
assaulthas the meaning given in secti®d®2 ofThe Criminal
Code

(2) A person must not directly or indirectly assault, threaten or
intimidate, or attempt to assault, threaten or intimidate, an
inspector or a person assistingiaspector.

Penalty for this subsection:

(@) for an individual, imprisonment for years and a fine
of $55000;

(b) for a body corporate, a fine of $2880.
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Part 100 Enforcement measures

Division 18 Improvement notices

191 Issue of improvementnotices
(1) This section applies if an inspector reasonably believes that a
persond
(a) is contravening a provision of this Act; or
(b) has contravened a provision in circumstances that make
it likely that the contravention will continue or be
repeatd.
(2) The inspector may issue an improvement notice requiring the
person tad
(&) remedy the contravention; or
(b) prevent a likely contravention from occurring; or
(c) remedy the things or operations causing the
contravention or likely contravention
192 Contents of improvement notice
(1) Animprovement notice must staie
(a) that the inspector believes the pergon
(i) is contravening a provision of this Act; or
(i)  has contravened a provision in circumstances
that make it likely that theomtravention will
continue or be repeated;
and
(b) the provision the inspector believes is being, or has
been, contravened; and
(c) Dbriefly, how the provision is being, or has been,
contravened; and
(d) the day by which the person is required to reyrtbeé
contravention or likely contravention.
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(2) Animprovement notice may include directions concerning the
measures to be taken to remedy the contravention or prevent the
likely contravention, or the matters or activities causing the
contravention or kely contravention, to which the notice
relates.

(3) The day stated for compliance with the improvement notice
must be reasonable in all the circumstances.

193 Compliance with improvement notice
(1) The person to whom an improvement notice is issued mus
comply with the notice within the period specified in the notice.
Penalty for this subsection:
(@) for anindividual, a fine of $56800;
(b) for a body corporate, a fine of $2880.
(2) The person to whom an improvement notice is issued must, as

som as is reasonably practicable after complying with the
notice, notify the regulator of that compliance.

Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

194 Extension of time forcompliance with improvement notices

(1) This section applies if a person has been issued with an
improvement notice.

(2) The regulator may, by written notice given to the person, extend
the compliance period for the improvement notice.

(3) However, thaegulator may extend the compliance period only
if the period has not ended.
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(4) In this sectiord

compliance periodneans the period stated in the improvement
notice under sectioh92, and includes that period @dended
under this section.

Division 28 Prohibition notices

195 Power to issue prohibition notice

(1) This section applies if an inspector reasonably believeg®that

(&) an activity is occurring at a workplace that involves or
will involve a serious risk to the health or safety of a
person emanating from an immediate or imminent
exposure to a hazard; or

(b) an activity may occur at a workplace that, if it occurs,
will involve a serious risk to the health or safety of a
person emanating from an immediate or imminent
exposure to a hamh

(2) The inspector may give a person who the inspector reasonably
believes has control over the activity a direction prohibiting the
carrying on of the activity, or the carrying on of the activity in a
specified way, until an inspector is satisfiedt tiee matters that
give or will give rise to the risk have been remedied.

(3) The direction may be given orally, but must be confirmed by
written notice (gorohibition notice) issued to the person as
soon as practicable.

(4) Aninspector cannot give ardction if compliance with the
direction would affect adversely, or could reasonably be
expected to affect adversely, a covert operation or a dangerous
operation.
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196 Contents of prohibition notice

(1) A prohibition notice must stat@

(@) that the inpector believes that grounds for the issue of
the prohibition notice exist and the basis for that belief;
and

(b) briefly, the activity that the inspector believes involves
or will involve the risk and the matters that give or will
give rise to the risk.

(2) A prohibition notice may include directions on the measures to
be taken to remedy the risk, activities or matters to which the
notice relates.

(3) Without limiting sectionl95, a prohibition notice that prohibits
the carrying on of an activity in @acified way may do so by
specifying 1 or more of the following

(@) aworkplace, or part of a workplace, at which the
activity is not to be carried out;

(b) anything that is not to be used in connection with the
activity;

(c) any procedure that is hto be followed in connection
with the activity.

197. Compliance with prohibition notice

The person to whom a direction is given under sedtfis(2) or
a prohibition notice is issued must comply with the direction or
notice.

Penalty:
(@) for anindividual, a fine of $11900;
(b) for a body corporate, a fine of $5000.
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Division 30 Non-disturbance notices

198 Issue of nondisturbance notice

An inspector may issue a nalisturbance notice to the person

with management or control of a workpdaif the inspector

reasonably believes that it is necessary to do so to facilitate the
exercise of an inspectordés complianc

199, Contents of nondisturbance notice

(1) A nondisturbance notice may require the persod to

(&) preserve the sitat which a notifiable incident has
occurred for a specified period; or

(b) prevent the disturbance of a particular site (including the
operation of plant) in other circumstances for a specified
period that is reasonable in the circumstances.

(2) A nondisturbance notice must specify the period (of no more
than 7days) for which it applies and set @ut

(@) the obligations of the person to whom the notice is
issued; and

(b) the measures to be taken to preserve a site or prevent
disturbance of a site; dn

(c) the penalty for contravening the notice.
(3) In subsectiorfl) a reference to a site includes any plant,
substance, structure or thing associated with the site.
(4) A nondisturbance notice does not prevent any adiion
(a) to assist an injurederson; or
(b) toremove a deceased person; or

(c) thatis essential to make the site safe or to prevent a
further incident; or

(d) thatis associated with a police investigation; or
(e) for which an inspector has given permission.
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200. Compliance with non-disturbance notice
(1) A person must not, without reasonable excuse, refuse or fail to
comply with a nordisturbance notice issued to the person.
Penalty for this subsection:
(@) for anindividual, a fine of $5600;
(b) for a body corporate, anfie of $283000.

(2) Subsectior{l) places an evidential burden on the accused to
show a reasonable excuse.

201 Issue of subsequent notices

If an inspector considers it necessary to do so, the inspector may
issue 1 or more subsequent fhsturbancenotices to a person,
whether before or after the expiry of the previous notice, each of
which must comply with sectioh99.

Division 48 General requirements applying to notices

202 Application of Division

In this Divisiond

noticemeans improvemeniwtice, prohibition notice or
non-disturbance notice.

203 Notice to be in writing

A notice must be in writing.

204. Directions in notices
A direction included in an improvement notice or prohibition
notice mayd
(@) refer to a code of practice; and

(b) offer the person to whom it is issued a choice of ways in
which to act.
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205, Recommendations in notice
(1) Animprovement notice or prohibition notice may include
recommendations.
(2) Itis not an offence to fail to comply with recommendations in a
notice.
206 Changes to notice by inspector
An inspector may make minor changes to a ndice
(@) for clarification; or
(b) to correct errors or references; or
(c) toreflect changes of address or other circumstances.
207. Regulator may vary or cancelnotice
The regulator may do the followirty
(a) extend the compliance period for an improvement notice
in accordance with sectid94;
(b) vary any other aspect of an improvement notice or vary
any other notice;
(c) cancel a notice.
208 Formal irre gularities or defects in notice
A notice is not invalid only because ®f
(@) aformal defect or irregularity in the notice unless the
defect or irregularity causes or is likely to cause
substantial injustice; or
(b) afailure to use the correct namiethe person to whom
the notice is issued if the notice sufficiently identifies
the person and is issued or given to the person in
accordance with sectidz09.
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209 Issue and giving of notice

(1) A notice may be issued or given to a perdon

(&) Dby delvering it personally to the person or sending it by
post or facsimile or electronic transmission to the

personds usual or |l ast known

business; or

(b) by Il eaving it for the person

known place ofesidence or business with a person who
appears to be over ¥ars and who appears to reside or
work there; or

(c) Dby leaving it for the person at the workplace to which
the notice relates with a person who is or appears to be
the person with managemaeartcontrol of the
workplace; or

(d) in a prescribed manner.

(2) The regulations may prescribe
(@) the manner of issuing a notice; and

(b) the steps a person to whom a notice is issued must take
to bring it to the attention of other persons.

210 Display of notice

(1) A person to whom a notice is issued must, as soon as possible,
display a copy of the notice in a prominent place at or near the
workplace, or part of the workplace, at which work is being
carried out that is affected by the notice.

Peralty for this subsection:
(@ for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.
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(2) A person must not intentionally remove, destroy, damage or
deface a notice displayed under subsedtlgnwhile the notice
is in force.

Penalty for this subsection:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.

Division 50 Remedial action

211 When regulator may carry out action

(1) This section applies if a person to whom a prohibition notice is
issued fails to take reasonable steps to comply with the notice.

(2) The regulator may take any remedial action the regulator
believes reasonable to make the workplace or situation safe after
giving written notice to the person to whom the prohibition
notice was issued d¥

@ the regulatorés intention to take
(o) the ownerdés or personbés Iliability
action.

212 Power of regulator to take other remedial action

(1) This section applies if the regulator reasonably believe®that

(&) circumstances in which a prohibition notice can be
issued exist; and

(b) a prohibition notice cannot be issued at a workplace
because, after taking reasonable steps, the person with
management or control of the workplace cannot be
found.

(2) The regulator may take any remedial action necessary to make
the workplace safe.
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213 Costs of remedial or other action

The regulator may recover the reasonable costs of any remedial
action takerunderd

(a) section211 from the person to whom the notice is
issued; or

(b) section212 from any person to whom the prohibition
notice could have been issued in relation to the matter,

as a debt due to the State.

Division 66 Not used

214 Not used
215 Not used
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Part 116 Enforceable undertakings

216 Regulator may accept WHS undertakings

(1) The regulator may accept a written undertaking/{aS
undertaking) given by a person in connection with a matter
relating to a contravention or allegeointravention by the
person of this Act.

Note for this subsection:

Section 230(2) requires the regulator to publish guidelines in relation to
the acceptance of WHS undertakings.

(2) A WHS undertaking cannot be accepted for a contravention or
alleged catravention that is industrial manslaughter or a
Category 1 offence.

(3) The giving of a WHS undertaking does not constitute an
admission of guilt by the person giving it in relation to the
contravention or alleged contravention to which the undertaking
relates.

217 Notice of decision and reasons for decision

(1) The regulator must give the person seeking to make a WHS
undertaking written notice of the re
or reject the WHS undertaking and of the reasons for the

decision.

2) The regul ator must publish, on the r
a decision to accept a WHS undertaking and the reasons for that
decision.

218 When a WHS undertaking is enforceable

A WHS undertaking takes effect and becomes enforceable when

theregulabr 6 s deci si on to accept the wunde
person who made the undertaking or at any later date specified

by the regulator.
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219 Compliance with WHS undertaking

A person must not contravene a WHS undertaking made by that
person that is in &ct.

Penalty:
(@) for anindividual, a fine of $5800;
(b) for a body corporate, a fine of $2880.

220. Contravention of WHS undertaking

(1) The regulator may apply to the Magistrates Court for 1 or more
orders if the regulator believes thgperson who made a WHS
undertaking has contravened the WHS undertaking.

(2) If the court is satisfied that the person has contravened the WHS
undertaking, the court may make 1 or both of the following
ordersd

(@) an order directing the person to compiyh the
undertaking;

(b) an order discharging the undertaking.

(3) In addition to the orders referred to in subsecf®nthe court
may make any other order that the court considers appropriate
in the circumstances, including orders directing theqoets
pay to the Statd

(@) the costs of the proceedings; and

(b) the reasonable costs of the regulator in monitoring
compliance with the WHS undertaking in the future.

(4) Nothing in this section prevents proceedings being brought for
the contraventin or alleged contravention of this Act to which
the WHS undertaking relates.

Note for this subsection:

Section 222 specifies circumstances affecting proceedings for a
contravention for which a WHS undertaking has been given.

(5) Nothing in this sectio prevents proceedings being brought for
an offence against secti@io.
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221 Withdrawal or variation of WHS undertaking

(1) A person who has made a WHS undertaking may at any time,
with the written agreement of the regulador

(a) withdraw the undertakg; or
(b) vary the undertaking.

(2) However, the provisions of the undertaking cannot be varied to
provide for a different alleged contravention of the Act.

3 The regul ator must publish, on the
the withdrawal or varian of a WHS undertaking.

222 Proceeding for alleged contravention

(1) Subject to this section, no proceedings for a contravention or
alleged contravention of this Act may be brought against a
person if a WHS undertaking is in effect in relation to that
contravention.

(2) No proceedings may be brought for a contravention or alleged
contravention of this Act against a person who has made a WHS
undertaking in relation to that contravention and has completely
discharged the WHS undertaking.

(3) The regulatr may accept a WHS undertaking in relation to a
contravention or alleged contravention before proceedings in
relation to that contravention have been finalised.

(4) If the regulator accepts a WHS undertaking before the
proceedings are finalised, the réagor must take all reasonable
steps to have the proceedings discontinued as soon as possible.
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Part 120 Review of decisions
Division 10 Reviewable decisions
223 Which decisions are reviewable

(1) The following table sets ot

(@) decisions madander this Act that are reviewable in
accordance with this Pare{iewable decisionsand
(b) who is eligible to apply for review of a reviewable
decision (thesligible person.
Table
Item | Provision under which | Eligible person in relation
reviewable decision is to reviewable decision
made
1. Section54(2) (decision | A worker whose interests ar
following failure of affected by the decision or
negotiations) the workeros
appointed for the purpose o
section52(1)(b).
A person conducting a
business or undertaking
whose interests are affecteg
by the decision.
A health and safety
representative who represel
a worker whose interests ar
affected by the decision.
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Item | Provision under which | Eligible person in relation

reviewable decision is to reviewable decision
made
2. Section72(6) (decision in| A person conducting a
relation to training of business or undertaking
health and safety whose interests are affecteg
representative) by the decision.

A health and safety
representative whose
interests are affected by the

decision.
3. Section76(8)(decision | A worker whose interests ar
relating to health and affected by the decision.

safetycommittee) A person conducting a

business or undertaking
whose interests are affecteg
by the decision.

A health and safety
representative who represel
a worker whose interests ar
affected by the désion.

4, Section82(3) or(5) A worker whose interests ar,
(decision resolving issue| affected by the decision.

or refusal of request to
appoint inspector to
resolve issue)

A person conducting a

business or undertaking
whose interests are affecteg
by thedecision.

A health and safety
representative who represe
a worker whose interests ar
affected by the decision.
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Item | Provision under which | Eligible person in relation
reviewable decision is to reviewable decision
made
5. Section102 (decision on | The person to whom the
review of provisional provisional improvement
improvement notice) notice was issued.
Thehealth and safety
representative who issued t
provisional improvement
notice.
A worker whose interests ar
affected by the decision.
A health and safety
representative who represel
a worker whose interests ar
affected by the decision.
A person conduatg a
business or undertaking
whose interests are affected
by the decision.
6. Section155A(6)(b) The witness.
(decision to withhold
approval of legal
practitioner on other
reasonable grounds)
7. Section179 (forfeiture of | The persorentitled to the
seized thing) thing.
8. Section180 (return of The person entitled to the
seized things) thing.
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Item | Provision under which | Eligible person in relation

reviewable decision is to reviewable decision
made
9. Section191 (issue of The person to whom the
improvement notice) notice was issued.

A person conducting a
business or undertaking
whose interests aadfected
by the decision.

A worker whose interests ar,
affected by the decision.

A health and safety
representative who represel
a worker whose interests ar
affected by the decision.

10. | Section194 (extension of| The person to whom the
time for compliance with | notice was issued.

improvement ntice) A person conducting a

business or undertaking
whose interests are affecteg
by the decision.

A worker whose interests ar,
affected by the decision.

A health and safety
representative who represel
a worker wilose interests are
affected by the decision.
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Review of decisions
Reviewable decisions

Item

Provision under which
reviewable decision is
made

Eligible person in relation
to reviewable decision

11.

Section195 (issue of
prohibition notice)

The person to whom the
notice was issued.

The person with manageme
or control of the workplace,
plant or substance.

A person conducting a
business or undertaking
whose interests are affecteg
by the decision.

A worker whose interests ar
affected by the decision.

A health and safety
representative who represe
a worker whose interests ar
affected by the decision.

A health and safety

representative who gave a
direction under sectioB5 to
cease work that is relevant t
the prohibition notice.
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Item

Provision under which
reviewable decision is
made

Eligible person in relation
to reviewable decision

12.

Section198 (issue of a
nondisturbance notice)

The person to whom the
notice was issued.

The person with manageme
or control of the workplace.

A person conducting a

business or undertaking
whose interests are affecteg
by the decision.

A worker whose interests ar,
affected by the decision.

A health and safety
representative who represel
a worker whose interests ar
affected by the decision.

13.

Section201 (issue of
subsequent notice)

The person to whom the
notice was issued.

The person with manageme
or control of the workplace.

A person conducting a

business or undertaking
whose interests are affecteg
by the decision.

A worker whose interests ar
affected by the dasion.

A health and safety
representative who represe
a worker whose interests ar
affected by the decision.
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Item | Provision under which | Eligible person in relation
reviewable decision is to reviewable decision
made

14. | Section207 (decision of | The person to whom the
regulator to vary or canc¢ notice was issued.

notice) The person with manageme

or control of the workplace.

A person conducting a

business or undertaking
whose interests are affecteg
by the decision.

A worker whose interests ar
affected by the decision.

A health and safety
representative who represe
a worker whose interests ar
affected by the decision.

In the case of a prohibition
notice, a health and safety
representative whose
direction under sectio85 to
cease work gave rise to the
notice.

15. | A prescribed provision off A person prescribed by the
the regulations regulationsas eligible to
apply for review of the
reviewable decision.

(2) Subsection{3) applies if 1 or more eligible persons in relation to
a reviewable decision are members of a union when the
reviewable decision is made.
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(3) The uniond

(@)
(b)

is also areligible personn relation to the reviewable
decision; and
may make, as the case mayde
() an application under Divisiok or 3 on behalf of
the member who is an eligible person; or
(i) asingle application under Divisidhor3 on
behalf of all, ® any number, of the members
who are eligible persons.

(4) Unless the contrary intention appears, a reference in this Part to
a decision includes a referencedto

(@)
(b)
(©)
(d)
(€)

(f)
(9)

making, suspending, revoking or refusing to make an
order, determination or decisioor,

giving, suspending, revoking or refusing to give a
direction, approval, consent or permission; or

issuing, suspending, revoking or refusing to issue an
authorisation; or

imposing a condition; or

making a declaration, demandrequirement; or
retaining, or refusing to deliver up, a thing; or
doing or refusing to do any other act or thing.

(5) In this sectiord

person entitledin relation to a seized thing, means the person
from whom it was seized unless that persomot entitled to
possess it, in which case it means the owner of the thing.

Note for this section:

Decisions under the regulations that will be reviewable decisions will
be set out in the regulations.

223A. Review applications by unions

(1) Subjectto subsectior2), a union may make an application as
referred to in sectio@23(3)(b) withou©

(a) identifying the member or members on whose behalf the
application is made; or
As at 10 Nov 2020 No. 36 of 2020 page 153

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Part 12 Review of decisions
Division 2 Internal review
s. 224

(o) providing evidence of the unionos
application orbehalf of the member or members.

(2) The internal reviewer or Tribunal, as the case requires, may
direct the union to provide the internal reviewer or Tribunal
with any information or evidence of the kind referred to in
subsectior{1)(a) or (b) within tle time specified in the
direction.

(3) The internal reviewer or Tribunal must not disclose to any
person any information or evidence provided by the union in
accordance with the direction unle€ss

(@) the internal reviewer or Tribunal reasonably belgeve
that the disclosure is necessary for the purpose of
conducting the review; and

(b) the information or evidence is disclosed in a form that
does not identify any member of the union.
(4) Despite subsectiof8)(b), the internal reviewer or Tribunal

(@) may ask a member of the union to consent to the
disclosure of their identity; and

(b) if the member so consents, may disclose the information
or evidence in a form that identifies the member.

Division 29 Internal review

224, Application for internal r eview

(1) An eligible person in relation to a reviewable decision may
apply to the regulator for review (@mernal review) of the
decision withind

(@) the prescribed time after the day on which the decision
first came to theoreligible person

(b) such longer period as the regulator allows.

(2) The application must be made in the manner and form required
by the regulator.
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(3) For the purposes of this section, firescribed times

(@) inthe case of a decision to issue an improvemetite,
the period specified in the notice for compliance with
the notice or 14lays, whichever is the lesser; and

(b) in any other case, ldays.
(4) This section does not apply to the following reviewable
decision®d
(a) adecision made by an inspacunder sectioB82(3);
(b) adecision made by the regulator.

225 Internal reviewer

(1) The regulator may appoint a person or body to review decisions
on applications under this Division.

(2) The person who made the decision cannot be an internal
reviewer in relation to that decision.

226. Decision of internal reviewer

(1) The internal reviewer must review the reviewable decision and
make a decision as soon as is reasonably practicable and within
14 days after the day on which the application fornmaé
review is received.

(2) The decision may bé

(&) to confirm or vary the reviewable decision; or

(b) to set aside the reviewable decision and substitute
another decision that the internal reviewer considers
appropriate.

(3) If the internal reviewr seeks further information from the
applicant, the 14lay period ceases to run until the applicant
provides the information to the internal reviewer.

(4) The applicant must provide the further information within the
time (being not less thandays afte the day on which the
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request for information is made) specified by the internal
reviewer in the request for information.

(5) If the applicant does not provide the further information within
the required time, the decision is taken to have been confirmed
by the internal reviewer at the end of that time.

(6) If the reviewable decision is not varied or set aside within the
14-day period, the decision is taken to have been confirmed by
the internal reviewer.

227. Decision on internal review

As soon as pricable after reviewing the decision, the internal
reviewer must give the applicant in writidg

(@) the decision on the internal review; and
(b) the reasons for the decision.

228 Stays of reviewable decisions on internal reviews

(1) An application ér an internal review of a reviewable decision
(other than a decision to issue a prohibition notice or a
nondisturbance notice) stays the operation of the decision.

(2) If an application is made for an internal review of a decision to
issue a prohibitiomotice or a noftisturbance notice, the
reviewer may stay the operation of the decision.

(3) The reviewer may make the decision to stay the operation of a
decision on the revieweros own 1nit.i
of the applicant for review.

(4) The reviewer must make a decision on an application for a stay
within 1 day after the day on which the reviewer receives the
application.

(5) If the reviewer has not made a decision to stay a decision within
the time set out in subsecti¢$), the reviewers taken to have
made a decision to grant a stay.

page 156 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Review of decisions Part 12
External review Division 3
s. 229

(6) A stay of the operation of a decision pending a decision on an
internal review continues until whichever of the following is the
earlierd

(a) the end of the prescribed period for applying for an
external review of the decision made on the internal
review;

(b) an application for external review is made.

Division 38 External review

229 Application for external review
(1) An eligible person may apply to the Tribunal for review (an
external reviewy of &
(@) adecision made by an inspector under se@=R{); or
(b) areviewable decision made by the regulator; or
(c) adecision made, or taken to have been made, on an
internal review.
(2) The application must be made

(a) if the decision wato forfeit a thing (including a
document), within 28lays after the day on which the
decision first came to the applic

(b) in the case of any other decision, withindigys after
the day on which the decision first came to the
app!l inotece ord s

(c) if the regulator is required by the Tribunal to give the
eligible person a statement of reasons, withildys
after the day on which the statement is provided.

229A. Conduct and outcome of external review

(1) This section applies if ampplication is made under sectip29
for an external review of a decision.

(2) The Tribunal must review the decision (unless the applicant
withdraws or discontinues the application).
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(3) The review is to be by way of a hearing de novo, and it is not

corfined to matters that were before the decisitaker but may
involve consideration of new material whether or not it existed
at the time the decision was made.

(4) The purpose of the review is to produce the correct and
preferable decision at the timetbe completion of the review.

(5) When the review is completed, the Tribunal nday

(&) confirm or vary the decision; or
(b) set aside the decision and substitute another decision
that the Tribunal considers appropriate.

(6) Despite subsection(®) to(4), the Tribunal may, with the
agreement of the applicant and the decisi@ker, act under
subsectior{5)(a) or (b) without starting or completing the
review.

(7) Subsection$2) to (4) are also subject to Schedillelause30.

229B.  Stays of decisionsubject to external review

(1) This section applies if an application is made under se2fén
for an external review of a decision.

(2) The Tribunal may stay the operation of the decision (wholly or
partly) pending the Tribunal acting under sec@@®A(5)(a)
or (b) or for any shorter period the Tribunal determines.

(3) The Tribunal may cancel or vary a stay.

(4) If the decision is a decision referred to in sec280(1)(c), if
relevant, the staying of its operation does not revive the
reviewable desion that was the subject of the internal review.
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229C,

230
1)

(2)

3)

Part 130 Legal proceedings

Division 10 General matters

Terms used

In this Divisiond
conductincludes an act or omission;

DPP means the Director of Public Prosecutions appointed under
theDirector of Public Prosecutions A@991or any person
performing the functions of, or acting in, that office.

Prosecutions
Subject to subsectiq3), proceedings for an offence against
this Act may only be brought by

(@) the regulator; or

(b) a public service officer working in the WHS department
with the written authorisation of the regulator (either
generally or in a particular case).

The regulator must 1issue
general guidelines for or in relati tod
(a) the prosecution of offences under this Act; and
(b) the acceptance of WHS undertakings under this Act.

, and

Nothing in this section affects

(a) the ability of an authorised officer (as defined in the
Criminal Procedure Ac2004section80(1)) to
commence or conduct a prosecution for an offence
against this Act; or

(b) the functions of the DPP under theector of Public
Prosecutions Act991

As at 10 Nov 2020 No. 36 of 2020 page 159

Published on www.legislation.wa.gov.au

publ i s



Work Health and Safety Act 2020

Part 13 Legal proceedings
Division 1 General matters
s.231
231 Procedure if prosecution is not brought
1) Ifo
(@) a person reasonably considers thatoccurrence of an
act, matter or thing constitutes industrial manslaughter, a
Category 1 offence or a Category 2 offence; and
(b) no prosecution has been brought in relation to the
occurrence of the act, matter or thing aften@nths but
not later tlan 12months after that occurrence,
the person may make a written request to the regulator that a
prosecution be brought.

(2) Within 3 months after the day on which the regulator receives a

request the regulator must
(@) advise the person (in writiy) 0
() whether the investigation is complete; and
(i)  if the investigation is complete, whether a
prosecution has been or will be brought or give
reasons why a prosecution will not be brought;
and
(b) advise the person who the applicant belie\@sroitted
the offence of the application and of the matters set out
in paragraplfa).

(3) Inthis section a reference to the occurrence of an act, matter or
thing includes a reference to a failure in relation to an act,
matter or thing.

232 Limitation period for prosecutions

(1) Proceedings for an offence against this Act, other than industrial
manslaughter, may be brought within the latest of the following
periods to occud

(&) within 2 years after the offence first comes to the notice
of the reguator;
page 160 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Legal proceedings Part 13
General matters Division 1
s.232

(b) within 1year after a coronial report was made or a
coronial inquiry or inquest ended, if it appeared from the
report or the proceedings at the inquiry or inquest that an
offence had been committed against this Act;

(c) if a WHS undertaking haseen given in relation to the
offence, within 6months afted

(i) the WHS undertaking is contravened; or

(i) it comes to the notice of the regulator that the
WHS undertaking has been contravened; or

(i)  the regulator has agreed under sec?dh b the
withdrawal of the WHS undertaking.

(2) Proceedings for a Category 1 offence may be brought after the
end of the applicable limitation period in subsectibhif fresh
evidence relevant to the offence is discovered and the court is
satisfied that te evidence could not reasonably have been
discovered within the relevant limitation period.

(3) Subsection¢4) and(5) apply to proceedings (thelevant
proceeding¥ against a person for a Category 1 offence, a
Category 2 offence or a Category 3 offeirceelation to any
conduct (theelevant conduct

(4) The relevant proceedings may be brought after the end of the
applicable limitation period in subsecti¢l) if 8

(&) eitherd

(i) the DPP has considered whether proceedings for
industrial manslaghter should be brought
against the person in relation to the relevant
conduct or to any conduct that includes the
relevant conduct, and has decided not to bring
those proceedings; or

(i) the DPP has discontinued proceedings for
industrial manslaughtegainst the person in
relation to the relevant conduct or to any conduct
that includes the relevant conduct;

and
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(b) the relevant proceedings are brought no later than
6 months after the day on which the DPP made that
decision or discontinued those predegs.

(5) Despite sectio230(1), the relevant proceedings may only be
brought under subsecti¢d) by an authorised officer (as
defined in theCriminal Procedure Ac2004section80(1)).

(6) A person may be convicted of an offence as provided for by
section30A(2) or(4) despite subsectiqi) and sectiod0A(2)
of The Criminal Code

232A.  Admission of evidence obtained unlawfully

(1) This section applies to any proceedings for an offence against
this Act in relation to any evidence that would, afantn this
section, be inadmissible in the proceedings because it was
obtained by, or as a result of, unlawful conduct.

(2) The court may decide to admit the evidence if it is satisfied that
the desirability of admitting the evidence outweighs the
undesirdility of admitting the evidence.

(3) In making a decision under subsect{@, the court must take
into account the following matteés

(&) any objection to the evidence being admitted by the
person against whom the evidence may be given;

(b) the seiousness of the offence;
(c) the seriousness of the unlawful conduct;
(d) whether the unlawful conduét

() was engaged in by a person knowing the conduct
to be unlawful; or

(i) arose from an honest and reasonable mistake of
fact;

(e) the probativeralue of the evidence;
(H any other matter the court thinks fit.

(4) The probative value of the evidence does not by itself justify its
admission.

page 162 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Legal proceedings Part 13
Sentencing of offenders Division 2
s. 233

233

234,

235
1)

(2)

236
1)

Not used

Division 28 Sentencing of offenders

Application of this Division

This Division appks if a court convicts a person, or finds a
person guilty (theffender), of an offence against this Act.

Orders generally

One or more orders may be made under this Division against the
of fender as part of the offenderds

Orders mg be made under this Division in addition to any
penalty that may be imposed or any other action that may be
taken in relation to the offence.

Adverse publicity orders

The court may make an order (@verse publicity ordgrin
relation to the dender requiring the offendér

(a) to take either or both of the following actions within the
period specified in the ordér

() to publicise, in the way specified in the order, the
offence, its consequences, the penalty imposed
and any other relatedatter;

(i)  to notify a specified person or specified class of
persons, in the way specified in the order, of the
offence, its consequences, the penalty imposed
and any other related matter;

and

(b) to give the regulator, within @ays after the endf the
period specified in the order, evidence that the action or
actions were taken by the offender in accordance with
the order.
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(2) The court may make an adverse publicity order on its own
initiative or on the application of the person prosecuting the
offence.

(3) If the offender fails to give evidence to the regulator in
accordance with subsecti¢h)(b), the regulator, or a person
authorised in writing by the regulator, may take the action or
actions specified in the order.

(4) However, ifd

(@) the offender gives evidence to the regulator in
accordance with subsecti¢h)(b); and

(b) despite that evidence, the regulator is not satisfied that
the offender has taken the action or actions specified in
the order in accordance with the order,

the rgulator may apply to the court for an order authorising the
regulator, or a person authorised in writing by the regulator, to
take the action or actions.

(5) If the regulator or a person authorised in writing by the regulator
takes an action or actionsaccordance with subsecti@d) or
an order under subsecti¢f), the regulator is entitled to recover
from the offender, by action in a court of competent jurisdiction,
an amount in relation to the reasonable expenses of taking the
action or actions asdebt due to the State.

237. Orders for restoration

(1) The court may order the offender to take such steps as are
specified in the order, within the period so specified, to remedy
any matter caused by the commission of the offence that
appearstotheourt to be within the offendel]
remedy.

(2) The period in which an order under this section must be
complied with may be extended, or further extended, by order
of the court but only if an application for the extension is made
before the end dhat period.
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238 Work health and safety project orders

(1) The court may make an order requiring the offender to
undertake a specified project for the general improvement of
work health and safety within the period specified in the order.

(2) The ordemay specify conditions that must be complied with in
undertaking the specified project.

239 Release on the giving of a comrdered WHS undertaking

(1) The court may (with or without recording a conviction) adjourn
the proceeding for a period of up2gears and make an order
for the release of the offender on the offender giving an
undertaking with specified conditions¢aurt-ordered WHS
undertaking).

(2) A courtordered WHS undertaking must specify the following
conditionsd

(a) that the offendeappears before the court if called on to
do so during the period of the adjournment and, if the
court so specifies, at the time to which the further
hearing is adjourned;

(b) that the offender does not commit, during the period of
the adjournment, anyffence against this Act;

(c) that the offender observes any special conditions
imposed by the court.

(3) An offender who has given a coumtdered WHS undertaking
under this section may be called on to appear before the court
by order of the court.

(4) An order under subsecti@gB) must be served on the offender
not less than days before the time specified in it for the
appearance.

(5) If the court is satisfied at the time to which a further hearing of a
proceeding is adjourned that the offender dtzserved the
conditions of the cowtrdered WHS undertaking, it must
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discharge the offender without any further hearing of the
proceeding.

240, Not used

241 Training orders

The court may make an order requiring the person to undertake
or arrange for br more workers to undertake a specified course
of training.

242 Offence to fail to comply with order
(1) A person must not, without reasonable excuse, fail to comply
with an order under this Division.
Penalty for this subsection:
(@) for an individua) a fine of $5300;
(b) for a body corporate, a fine of $2880.

(2) Subsectior(l) places an evidential burden on the accused to
show a reasonable excuse.

(3) This section does not apply to an order under se26n

Division 38 Not used
243 Not used
Division 48 Offences by bodies corporate
244, Imputing conduct to bodies corporate

(1) In this sectiord
conductincludes an act or omission.

(2) For the purposes of this Act, any conduct engaged in on behalf
of a body corporate by an employagent or officer of the body
corporate acting within the actual or apparent scope of their
employment, or within their actual or apparent authority, is
conduct also engaged in by the body corporate.
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(3) If an offence under this Act requires proof of knedge or
intention, it is sufficient in proceedings against a body corporate
for that offence to prove that the person referred to in
subsectior{2) had the relevant knowledge or intention.

(4) If for an offence against this Act mistake of fact is relevant
determining liability, it is sufficient in proceedings against a
body corporate for that offence if the person referred to in
subsectior{2) made that mistake of fact.

Division 56 The Crown
Subdivision 18 Prosecutions

244A.  Crown may be prosecuted

The Crown in any capacity may, in accordance with this
Subdivision, be prosecuted for an offence against this Act.

244B.  Prosecution against agent of Crown that is body corporate

(1) If the act or omission constituting the offence is alleged against
a bod corporate that is an agent of the Crown, the prosecution
proceedings must be taken against the body corporate.

(2) Subsectior{l) includes a case in which a body corporate is the
successor in law of a Crown agency, as defined in
section244E(1) or detenined under sectioR44E(3).

244C. Prosecution of Crown in other cases

(1) The prosecution proceedings for the offence must be taken
against the Crown if the act or omission constituting the offence
is alleged against a Crown agency (tegponsible ageng.

(2) Proceedings referred to in subsectidhmay be brought against
the Crown under the title AState of
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S. 244D

244D. Provisions applicable to responsible agency

(1) In this sectiord
prosecution proceedingsieans proceedings referred to in
section244C(1).

(2) For the purposes of prosecution proceedihgs

(@) the responsible agenéy
(i) must be specified in the prosecution notice or
indictment for the offence; and
(i) is entitled to act for the Crown the
proceedings; and
(i)  subject to any rules of court, has the procedural
rights and obligations of the Crown as the
accused in the proceedings;
and
(b) the person prosecuting the offence may during the
proceedings, with the leave of the costibstitute
another responsible agency for the agency in the
proceedings.

(3) In prosecution proceedings a person authorised by the chief
executive of the responsible agency concerned may act on
behalf of the agency, and it is not necessary for proof to be
given of the authority of the person to do so.

(4) Itis sufficient service of a document required to be served on a
responsible agency for the purposes of prosecution proceedings
if the documend

(@) is delivered to a person who is or appears tdhbehief
executive of the responsible agency, or a person acting
as such, at a place of business of the responsible agency;
or

(b) is sent by prepaid letter addressed and posted to the
responsible agency at its principal place of business in
the State.
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244E.
(1)

(2)

3)

244F
1)

(2)

Proceedings where Crown agency has ceased to exist

In this sectiord

successor in lawin relation to a Crown agency, means, subject
to subsectiorf3) 6

(a) the sole successor; or

(b) if there is more than 1 successor, the successor that has
the relevant functions formerly vested in the Crown
agency.

If a Crown agency referred to in secti&4C(1)d
(&) has ceased to exist; and
(b) has a successor in law to which secfddB(2) does
not apply,

the successor in law is the respotesdgency for the purposes
of section244C(1).

The Minister must determine the successor in law of a Crown
agency that has ceased to exist if

(@) the Crown agency has no apparent successor in law
under subsectiofl); or

(b) there is doubt as wwhich agent of the Crown has the
relevant functions formerly vested in the Crown agency.

Penalties in proceedings against Crown

The penalty that may be imposed on the Crown if it is convicted
or found guilty of an offence against this Act in peedings
referred to in sectioB44C(1) is the penalty applicable to a body
corporate.

A penalty imposed in proceedings referred to in se@®tC(1)
cannot be enforced under thimes, Penalties and Infringement
Notices Enforcement At©94

As at 10 Nov 2020 No. 36 of 2020 page 169

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Part 13

Legal proceedings

Division 5 The Crown

S. 244G

244G,
1)

(2)

3)

(4)

(5)

Subdivision 28 Other matters

Issue of notices to Crown

In this sectiord

noticemeans a provisional improvement notice, an
improvement notice, a prohibition notice or a fasturbance
notice.

A notice that relates to a contravention of thig,Ac other
activity, of a body corporate that is an agent of the Crown must
be issued to that body corporate.

If a notice relates to a contravention of this Act, or other
activity, of the Crown in any other case, the noéice

(@ mustbeissuedtohe Cr own wunder t he
Western Australiaodo; and

(b) must show the name of the responsible agency under
Subdivisionl that would be specified in a charge for an
offence for the contravention or other activity.

It is sufficient for the purpses of subsectigi2) or (3) if the
noticed

(a) s delivered to a person at the workplace concerned who
has, or reasonably appears to have, responsibility for the
management or control of the workplace; or

(b) is sent by prepaid letter addressed apdsted to the
body corporate or responsible agency concerned at its
principal place of business in the State.

If a notice is delivered to a person as referred to in
subsectior{4)(a), the person must, as soon as practicable, give a
copy of the noticeo the executive who is responsible for the
day-to-day administration of the body corporate or responsible
agency concerned.
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s. 244H

244H. Imputing conduct to Crown agency

(1) In this sectiord
conductincludes an act or omission.

(2) Subsection{3) applies taany conduct engaged in on behalf of a
Crown agency by an employee, agent or officer of the Crown
agencyd

(&) inthe course of the business or undertaking of the
Crown agency; and

(b) acting within the actual or apparent scope of their
employment or vthin their actual or apparent authority.

(3) For the purposes of this Act, the conduct is also conduct
engaged in by the Crown agency in the course of the business or
undertaking of the Crown agency.

(4) Subsectiong5) and (6) apply to proceedings agsithe Crown
for an offence against this Act constituted by conduct to which
subsectior{3) applies.

(5) If the offence requires proof of knowledge or intention, it is
sufficient in the proceedings to prove that the person referred to
in subsectior{2) hal the relevant knowledge or intention.

(6) If for the offence mistake of fact is relevant to determining
liability, it is sufficient in the proceedings if the person referred
to in subsectiof2) made that mistake of fact.

245, Not used
246. Not used
247. Not used
248 Not used
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Part 13 Legal proceedings
Division 6 Not used
s. 249
Division 68 Not used
249 Not used
250 Not used
251 Not used
252 Not used
253 Not used
Division 78 Not used
254 Not used
255 Not used
256 Not used
257. Not used
258 Not used
259 Not used
260 Not used
261 Not used
262 Not used
263 Not used
264 Not used
265 Not used
266 Not used
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s. 267

Division 88 Civil liability not affected by this Act

267. Civil liability not affected by this Act

Except as provided in P&t nothing in this Act is to be
construed a8

(8) conferring a right of action in civil proceedings in
relation to a contravention of a provision of this Act; or

(b) conferring a defence to an action in civil proceedings or
otherwise affecting a right of action in civil proceedings;
or

(c) affecting theextent (if any) to which a right of action
arises, or civil proceedings may be brought, in relation
to breaches of duties or obligations imposed by the
regulations.
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s. 268

Part 140 General

Division 10 General provisions

268 Offence to give false or misleadinghformation
(1) A person must not give information in complying or purportedly
complying with this Act that the person knods
(a) to be false or misleading in a material particular; or
(b) omits any matter or thing without which the information
is misleading.
Penalty for this subsection:
(@) for an individual, a fine of $1300;
(b) for a body corporate, a fine of $880.
(2) A person must not provide a document in complying or

purportedly complying with this Act that the person knows to be
falseor misleading in a material particular withd@ut

(&) indicating how the document is false or misleading and,
if practicable, providing correct information; or
(b) accompanying the document with a written statement
signed by the person or, in the case of a body corporate,
by a competent officer of the body corporate
(i) stating that the document is, to the knowledge of
the firstmentioned person, false or misleaglin
a material particular; and
(i)  setting out, or referring to, the material particular
in which the document is, to the knowledge of
the firstmentioned person, false or misleading.

Penalty for this subsection:
(@ for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

(3) Subsectior{2) places an evidential burden on the accused to
show that the accused had indicated the extent to which the
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document was false or misleading or that the accompanying
document sufficienyl explained the extent to which the
document was false or misleading.

269 Act does not affect legal professional privilege

Nothing in this Act requires a person to provide a document that
would disclose information, or otherwise provide information,
that is the subject of legal professional privilege.

270, Immunity from liability
(1) A person has no civil liability for anything done, or omitted to
be done, by the person, in good faith, as a WHS authrity

(&) inthe exercise or purported exercisegfower, or in
the performance or purported performance of a function,
under this Act; or

(b) otherwise in the administration of this Act.

(2) A civil liability that would, but for subsectiofi), attach to a
person attaches instead to the State.

271 Confidentiality of information

(1) This section applies if a person obtains information or gains
access to a document in exercising or performing any power or
function under this Act.

(2) The person must not do any of the followihg

(@) disclose to anyone elge
(i) the information; or

(i)  the contents of, or information contained in, the
document;

(b) give access to the document to anyone else;
(c) use the information or document for any purpose.
Penalty for this subsection:
(@) for anindividual, a fine of $1200;
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(b) for a body corporate, a fine of $880.

(3) Subsectior{2) does not apply to the disclosure of information,
or the giving of access to a document or the use of information
or a documend

(@) aboutaperson,wt h t he personés consent;

(b) thatis necessary for the exercise or performance of a
power or function under this Act; or

(c) thatis made or given by the regulator or a person
authorised by the regulator if the regulator reasonably
believes the disclosure, access ordise

() is necessary for administering, or monitoring or
enforcing compliance with, this Act; or

(i) is necssary for the administration or
enforcement of another Act prescribed by the
regulations; or

(i) is necessary for the administration or
enforcement of another Act or law, if the
disclosure, access or use is necessary to lessen or
prevent a serious rigk public health or safety;
or

(iv) is necessary for the recognition of authorisations
under a corresponding WHS law; or

(v) isrequired for the exercise or performance of a
power or function under a corresponding WHS
law;

or

(d) thatis required byrey court, tribunal, authority or
person having lawful authority to require the provision
of documents or the answering of questions; or

(e) thatis required or authorised under a law; or
() to a Minister of the Crown.
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(4) A person must not intentiongltisclose to another person the
name of an individual who has made a complaint in relation to
that other person unleés

(@) the disclosure is made with the consent of the
complainant; or

(b) the disclosure is required under a law.
Penalty for this dosection:
(@) for anindividual, a fine of $1200;
(b) for a body corporate, a fine of $880.

272 No contracting out

A term of any agreement or contract that purports to exclude,
limit or modify the operation of this Act or any duty owed under
this Act or to transfer to another person any duty owed under
this Act is of no effect.

272A. No insurance or other indemnities against fines

(1) In this sectiord
indemnify means indemnify wholly or partly;
insurance policyincludes any contract of insumee.
(2) Aninsurance policy is of no effect to the extent that, apart from
this subsection, it would indemnify
liability to pay a fine for an offence against this Act.
(3) A person A) must notd

(@) enter into, or offer torder into, an insurance policy that
purports to indemnify a person fo
to pay a fine for an offence against this Act; or

(b) indemnify, or offer to indemnify, another person for the
ot her personds | iabncédi ty to pay a
against this Act; or
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273

274
1)

(2)

(c) be indemnified, or agree to be indemnified, by another
person for Abés liability to pay
against this Act; or

(d) pay to another person, or receive from another person,
an indemnity for a fine for aoffence against this Act.

Penalty for this subsection:
(@) for anindividual, a fine of $5Q00;
(b) for a body corporate, a fine of $2880.

Person not to levy workers

A person conducting a business or undertaking must not impose
a levy orcharge on a worker, or permit a levy or charge to be
imposed on a worker, for anything done, or provided, in relation
to work health and safety.

Penalty:
(@) for anindividual, a fine of $500;
(b) for a body corporate, a fine of $800.

Division 28 Codes of practice

Approved codes of practice

The Minister may approve a code of practice for the purposes of
this Act and may vary or revoke an approved code of practice.

The Minister may only approve, vary or revoke a code of
practice undesubsectior{l) if that code of practice, variation
or revocation was developed by a process that involved
consultation betweed

(&) unions; and

(b) employer organisations.
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(3) A code of practice may apply, adopt or incorporate any matter
contained ira document formulated, issued or published by a
person or body whethér

(&) with or without modification; or
(b) asin force at a particular time or from time to time.

(4) An approval of a code of practice, or a variation or revocation of
an approvedode of practice, takes effect when notice of it is
published in th&azetteor on such later date as is specified in
the approval, variation or revocation.

(5) As soon as practicable after approving a code of practice, or
varying or revoking an approvedde of practice, the Minister
must ensure that notice of the approval, variation or revocation
is published in th&azetteand a newspaper circulating
generally throughout the State.

(6) The regulator must ensure that a copy of
(a) each code of préice that is currently approved; and

(b) each document applied, adopted or incorporated (to any
extent) by an approved code of practice,

is available for inspection by members of the public without
charge at the office of the regulator during normalrmss
hours.

(7) The Minister must make availabl e on
website, without chargé

(&) acopy of each code of practice that is currently
approved; and

(b) the identity of each document applied, adopted or
incorporated (to any extentylan approved code of
practice and, unless doing so would infringe copyright, a
copy of that document.
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275 Use of codes of practice in proceedings

(1) This section applies in a proceeding for an offence against this
Act.

(2) An approved code of practitc® admissible in the proceeding as
evidence of whether or not a duty or obligation under this Act
has been complied with.

(3) The court may

(@) have regard to the code as evidence of what is known
about a hazard or risk, risk assessment or risk aloatr
which the code relates; and

(b) rely on the code in determining what is reasonably
practicable in the circumstances to which the code
relates.

Note for this subsection:
See section 18 for the meaning of reasonably practicable.

(4) Nothing in ths section prevents a person from introducing
evidence of compliance with this Act in a manner that is
different from the code but provides a standard of work health
and safety that is equivalent to or higher than the standard
required in the code.

Division 38 Regulation-making powers

276 Regulation-making powers

(1) The Governor may make regulations in relatiod to
(@) any matter relating to work health and safety; and

(b) any matter or thing required or permitted by this Act to
be prescribed or th&& necessary or convenient to be
prescribed to give effect to this Act.

(2) Without limiting subsectioifl), the regulations may make
provision for or in relation to matters set out in Sche@ule
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(3) The regulations ma§
(@) be of general or limitedpplication; or

(b) differ according to differences in time, place or
circumstance; or

(c) leave any matter or thing to be, from time to time,
determined, applied or approved by the regulator, an
inspector or any other prescribed person or body of
persms; or

(d) apply, adopt or incorporate any matter contained in any
document formulated, issued or published by a person or
body whethep

(i) with or without modification; or

(i) asin force at a particular time or as in force or
remade from time tdrhe;

or

(e) prescribe exemptions from complying with any of the
regulations on the terms and conditions (if any)
prescribed; or

(H allow the regulator to provide exemptions from
complying with any of the regulations on the terms and
conditions (if any prescribed or, if the regulations
allow, on the terms and conditions (if any) determined
by the regulator; or

(g) prescribe fees for doing any act or providing any service
for the purposes of this Act and prescribe the
circumstances and way in which $eean be refunded,
waived or reduced; or

(h) provide for offences against the regulations and
prescribe penalties for those offences not exceeding a
fine of $35000.
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Division 40 Review of Act

277. Operation of Act to be reviewed every Yyears

(1) The Minister must review the operation and effectiveness of this
Act and prepare a report based on the redew

(a) as soon as practicable after tﬁbatﬁniversary of the day
on which this section comes into operation; and

(b) after that, at intervalsf no more than years.

Note for this subsection:

A review must include a consideration of the most recent review of the
model Bill referred to in note 1 for section 3.

(2) The Minister must cause the report to be laid before each House
of Parliaments soon as practicable after it is prepared, but not
later than 12nonths after theanniversary or the expiry of the
period of Syears, as the case may be.

@ I f, in the Ministerds opinion, a Hou
during the period of 2dlays after finalisation of the report, the
Minister must send the report to the Clerk of the House.

(4) When the report is sent to the Clerk of a House it is taken to
have been laid before the House.

(5) The laying of the report that is taken to have o@diunder
subsectior{4) must be recorded in the Minutes, or Votes and
Proceedings, of the House on the first sitting day of the House
after the Clerk receives the report.
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Part 150 Repeals and consequential amendments

Division 18 Occupational safety andhealth legislation

278 Occupational Safety and Health Adi984repealed
The Occupational Safety and Health Ad84is repealed.

279 Occupational Safety and Health Regulatioi®96repealed

The Occupational Safety and Health Regulatid®®6are
repealed.

Division 28 Mines safety and inspection legislation

Subdivision 18 Mines Safety and Inspection Adi994amended

280. Act amended

This Subdivision amends tiMines Safety and Inspection
Act1994

281 Section3 deleted

Delete section.

282 Section4 amended

(1) In section4(1) delete the definitions of:
adit
alternate registered manager
Australian Standard
Australian/New Zealand Standard
Board of Examiners
certificate of competency
commute schedule
competent person
decline
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Repeals and consequential amendments
Mines safety and inspection legislation

deputy
development

development openingr development heading

district inspector

Electoral Commissioner
exploration manager
explosives

foreman

hazard

hoist

import

improvement notice

incline

inspector

manager

Mines Survey Board

Mining Industry Advisory Committee
plan

plant

practicable

prohibition notice
provisional improvement notice
quarry or open cutor open pit
quarry manager

quarry operations

radiation

radioactive

receiver

record book
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registered manager
repealed Acts

rise

risk

safety and health committee
safety and health magistrate
safety and health representative
senior inspector

shaft

special inspector

State coal mining engineer
State mining engineer
supervisor

supply

trade union

Tribunal

tunnel or adit

underground

underground manager
underground superintendent
winding engine

winze

wor kmends inspector
workplace

(2) Insectiond(1) insert in alphabetical order:

inspectormeans an inspector appointed undefark
Health and Safety A@020Part9;
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regulator has the meaning given in thi¢ork Health
and Safety A@020sectiond;
(3) Insectiod(1) in the definitionomined el et e A St ate mining
engineero and insert:
regulator
(4) In sectiod(1) in the definition oprincipal employer
(@ inparagrapf a) del et e Amine, mMining ope
mi ne and the manager of the mine;
mine and mining operations at the mine; and
(b) inparagrapf b) del ete fAmine and the exp
manager appointed foeaet those opera
mine;
(5) Insectod ( 3) del ete AState mining engine
regulator
(6) Delete sectiod(4).
283 Section4A deleted
Delete sectiodA.
284, Section6A deleted
Delete sectioBA.
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285 Section7 amended
Delete sectiof(1).

286 Parts 2 to 8 deleted
Delete Parts 2 to 8.

287. Sections94 and 95 deleted
Delete section84 and 95.

288 Section 96A deleted
Delete sectio®6A.

289, Sections98 to 99A deleted
Delete section98 to 99A.

290, Section100 amended

(1) Insectont00(1) delete AAct, ot her
sectionl 00 A applies, 0 and insert:
Act
(2) Insectont00( 2) del el @0 Aaapplsyeactamad

applies

291 Sections100A and 101 deleted
Delete section400A and 101.

292 Part 9 Divisions2 and 3 deleted
Delete Parf Divisions2 and 3.
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293 Sections102A and 103 deleted
Delete section$02A and 103.

294 Section104 amended

(1) Insection104(1)0
@ del ete fAAct,d@anandni paetti cul ar

Act.

(b) deleteparagraphsga) to (zo).
(2) Delete sectioi04(1a).

(3) In section104(4):
(@) delete paragrapta);
(b) inparagrapif b) del ete Aindi@i dual where

doesnotapplp © and i nsert:
individual 8
(c) inparagraplf ¢ ) (i i ) bdoeGhndansert: i $ 6 2

$62500.

(d del ete the passage that begins wi
and continues to the end of the subsection.

(4) Delete sectioi04(4a) and (5).
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295 Section105A amended
(1) Insectonn 05A(1) del ete fAthis Act. o and i

thefollowing &

(a) theWork Health and Safety A2020in relation
to mines and mining operations;

(b) this Act.

(2) Delete sectiod05A(2).
(3) InsectonLO5A(4) (b) del ete fAthis Acto and

theWork Health and Safety A2020

Note: The heading to amended section 105A is to read:

Regulations for levy for costs of administering Work Health and
Safety Act 2020 in relation to mines and mining operations

296. Section105AB amended
Insectonl 0 5AB(3) delete Athis Act. o and

thefollowing &

(@) theWork Health and Safety A2020in relation
to mines and mining operations;

(b) this Act.

297. Sections105 to 110 deleted
Delete section405 to 110.
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Subdivision 28 Mines Safety and Inspection Regulatiodi®95
repealed

298 Mines Safety and Inspection Regulatiod®95repealed
TheMines Safety and Inspection Regulatid®@95are repealed.

Division 38 Petroleum and geothermal energy legislation

Subdivision 18 Petroleum and Geothermal Energy Resources
Act 1967amended

299, Act amended

This Subdivision amends thetroleum and Geothermal
Energy Resources At967.

300. Section5 amended
(1) In section5(1) delete the definition disted OSH law
(2) Insection5(1) delete both definitions other protected persan

301 Section7AA deleted
Delete sectiomAA.

302 Section112A amended
(1) Insectionl 12 A( 1) sdfetyp eaed filansert :

anexclusion
(2) Insectonl12A(2) delete AA safetyo and

An exclusion
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(3) Insectionl 12A(3) del etnsertha safetyo and

an exclusion

Note: The heading to amended section 112A is to read:
Exclusion zones

303 Section119 amended

Insectionl 19 (1) del ete Abut without affec
inspector under Schedule, 0 .

304 Section126A amended
Deletesection126A(2)(b) and (c) and insert:

(b) the authority of any person to institute a
proceeding for an offence against this Act.

305 Part IlI1A deleted
Delete Part IlIA.

306. Section153 amended

Insectonl 53 (2) (') delete fAsafetyo.
307. Schedulel deleted

Delete Schedul.

Subdivision 28 Petroleum and Geothermal Energy Safety Levies
Act2011amended

308 Act amended

This Subdivision amends thetroleum and Geothermal
Energy Safety Levies A2011
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309 Long title amended

310
1)

Section3 amended

In section3 delete the definitions of:

accepted DSMS

CEO

diving contractor

diving safety management system
DSMS levy

facility

facility safety case levy
geothermal energy operation
licensee

operator

petroleum operation

PGERA regulations

pipeline

pipeline licensee

pipeline management plan
pipeline management plan in force
pipeline management plan levy
pipeline operation

pipeline safety case levy

PPA regulations

In the long titled e | eperatior’s, geothermal energy
operations, pipeline operations and offshore petroleum
operationsp and i nsert:

operations and geothermal energy operations,
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revised pipeline management plan
revised safety case

revised safety management system
safety case

safety case in force

safety levy

safety management system

safety management system in force
safety management system levy

(2) In section3 insert in alphabetical order:

adjacent areahas the meaning given in tRetroleum
(Submerged Lands) At®82section60K and includes
any spaceeferred to in sectioi of that Act;

CIPS means the Chief Inspector Petroleum Safety
under theWork Health and Safety A2020Schedulel
Division 2;

constructhas the meaning given in thidork Health
and Safety A@020section4;

designhas the meang given in theNork Health and
Safety AcR020sectiond;

diving operationd see sectioBA;
DSMSJd see sectio3B;
DSMS levymeans the levy referred to in sectign

exploremeans to carry out a survey operation, drilling
operation or other operatipother than a seismic
survey, that relates to exploration for petroleum or
geothermal energy resources;

geothermal energyas the meaning given in the
Petroleum and Geothermal Energy Resourcesl867
section5(1);
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geothermal energy operatiod see setion 3C;
geothermal energy resourcéms the meaning given in
thePetroleum and Geothermal Energy Resources
Act1967section5(1);
oil shaleincludes naturally occurring hydrocarbons
that are or may be contained in rocks from which they
cannot be recoved otherwise than by mining those
rocks as oil shale;
petroleumad
(@ meansy
(i) any naturally occurring hydrocarbon,
whether in a gaseous, liquid or solid
state; or
(i) any naturally occurring mixture of
hydrocarbons, whether in a gaseous,
liquid or solid state; or
(i) any naturally occurring mixture of 1 or
more hydrocarbons, whether in a
gaseous, liquid or solid state, and 1 or
more of the following, that is to say,
hydrogen sulphide, nitrogen, helium and
carbon dioxide,
but does not inclugl oil shale; and
(b) includes any petroleum as defined in
paragrapl{a) that has been returned to a natural
reservoir; and
(c) also includes any petroleum as defined in
paragraph{a) or(b) to which 1 or more things
have been added, or from which 1 orreno
things have been wholly or partly removed, or
both; and
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(d) also includes any mixture that
() has been recovered from a well; and
(i) includes petroleum as defined in
paragrapt{a), (b) or(c);
petroleum operatior® see sectiolD;

placehas he meaning given in ti&ork Health and
Safety AcR020section8(2);

plant has the meaning given in thiéork Health and
Safety AcR020sectiond;

safety cas® see sectioBE;
safety case levsneans the levy referred to in sectiéin

safety levymears the safety case levy or the DSMS
levy;

structure has the meaning given in thi¢ork Health
and Safety A@020sectiond;

wellmeans a hole in the Earthoés crus
boring or any other means in connection with

exploration for petroleum aeothermal energy

resources or operations for the recovery of petroleum

or geothermal energy, but does not include a seismic

shot hole;

WHS regulationsmeans regulations made under the
Work Health and Safety A202Q

worker has the meaning given in théork Health and
Safety AcR020section?.
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311 Sections3A to 3E inserted
At the end of Part insert:

3A. Diving operation

(1) In this sectiord
manned submersible craft

(&) means a craft that is designed to maintain its
occupants at or neatmospheric pressure while
submerged (whether or not it is sphopelled,
and whether or not it is supplied with breathing
mixture through an umbilical); and

(b) includes a craft in the form of a suit.

(2) A diving operationis a petroleum operation carried out
in the adjacent area that comprises 1 or more dives.

(3) For the purposes of subsecti@), adiveis an activity
that involves a person (tltver) 0

(@) Dbeingin a chamber inside which the ambient
pressure is eql to or higher than the
hydrostatic pressure at a depth ohétre in
seawater (whether or not the chamber is
submerged in water or another liquid); or

(b) being submerged in water or another liquid and
the diverés lungs being subject
greater than atmospheric pressure (whether or
not the diver is wearing a wetsuit or other
protective clothing); or

(c) beingin a manned submersible craft that is
submerged in water or another liquid.
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3B. DSMS

(1) In this sectiord

documenthas the meanggiven in theNork Health
and Safety A@020section4.

(2) A DSMSis a documend

(a) that a prescribed provision of WHS regulations
requires for a diving operation; and

(b) that must set out, in accordance with any
applicable requirements of WHSgrdations, a
safety management system for the diving
operation.

3C. Geothermal energy operation

(1) In this sectiord
accommodation premise®
(@) means residential premisés

(i) the occupation of which is necessary for
the pur posesaganentator ker sé6 eng
a geothermal energy site; and

(i)  that are not situated within a townsite as
defined in theeand Administration
Act1997section26(1) or the
metropolitan region as defined in the
Planning and Development A2005
section4(1);

and

(b) includes land, buildings and recreational
facilities used in connection with the
occupation of those premises;
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geothermal energy sité
(@) means a place at which an activity referred to in
subsectior{2) is, or is to be, carried out; and
(b) includes anyixture, fitting, plant or structure at
the place;
geothermal energy titleneans a permit, drilling
reservation, lease, licence or other authority (however
described) granted under tRetroleum and
Geothermal Energy Resources AB67in relation to
geohermal energy or geothermal energy resources.
(2) A geothermal energy operatiols an activity carried
out in an area in respect of which a geothermal energy
title is in force for the purpose of any of the
following &
(@) exploring for geothermal energgsources;
(b) drilling or servicing a well for geothermal
energy resources;
(c) recovering geothermal energy.
(3) Without limiting subsectioii2), ageothermal energy
operationincludes the following activitied
(@) planning, designing, preparimg constructing a
geothermal energy site if the activity is carried
out at or in the vicinity of the geothermal
energy site;
(b) commissioning, operating or maintaining a
geothermal energy site;
(c) decommissioning or abandoning a geothermal
energy siter removing any fixture, fitting,
plant or structure from a geothermal energy
site;
(d) constructing, commissioning, operating or
maintaining administrative or other support
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facilities at or in the vicinity of a geothermal
energy site;

(e) an activity rdating to the care, security or
maintenance of a geothermal energy site carried
out at or in the vicinity of the geothermal
energy site;

() constructing, commissioning, operating or

maintaining accommodation premises at or in
the vicinity of a geothermalnergy site;

(g) aprescribed activity carried out in an area in
respect of which a geothermal energy title is in
force.

3D. Petroleum operation

(1) In this sectiord
accommodation premise$
(@) means residential premisés

(i) the occupation oivhich is necessary for
the purposes of workerso6é eng
a petroleum site; and

(i)  that are not situated within a townsite as
defined in theeand Administration
Act1997section26(1) or the
metropolitan region as defined in the
Planning and Develapent Ac2005
section4(1);

and

(b) includes land, buildings and recreational
facilities used in connection with the
occupation of those premises;

petroleum sited

(@) means a place at which an activity referred to in
subsectior{2) is, or is to begarried out; and
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(b)

includes any fixture, fitting, plant or structure at
the place;

petroleum titlemeansd

(@)

(b)

a permit, drilling reservation, lease, licence or
other authority (however described) granted
underd

(i) thePetroleum and Geothermal Ergy
Resources Ad967in relation to
petroleum; or

(i) thePetroleum Pipelines Ad969 or

(i)  thePetroleum (Submerged Lands)
Act 1982

or

the Barrow Island lease as defined in the
Barrow Island Ac003section3.

(2) A petroleumoperationis an activity that is carried out
in an area in respect of which a petroleum title is in
force, or that is carried out in the adjacent area, for the
purpose of any of the following

(@)
(b)
(c)
(d)

(e)
(f)
(9)

exploring for petroleum;
drilling or servicing a wi for petroleum;
extracting or recovering petroleum;

injecting petroleum into a natural underground
reservoir,

processing petroleum;
handling or storing petroleum;

the piped conveyance or offloading of
petroleum.
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(3) Without limiting subsectiori2), apetroleum operation
includes the following activitied

(8 planning, designing, preparing or constructing a
petroleum site if the activity is carried out at or
in the vicinity of the petroleum site;

(b) commissioning, operating onaintaining a
petroleum site;
(c) decommissioning or abandoning a petroleum

site or removing any fixture, fitting, plant or
structure from a petroleum site;

(d) constructing, commissioning, operating or
maintaining administrative or other support
facilities at or in the vicinity of a petroleum
site;

(e) an activity relating to the care, security or
maintenance of a petroleum site carried out at
or in the vicinity of the petroleum site;

() constructing, commissioning, operating or
maintaining accommadion premises at or in
the vicinity of a petroleum site;

(g) aprescribed activity carried outdn

(i) an areain respect of which a petroleum
title is in force; or

(i) the adjacent area.

3E. Safety case

(1) In this sectior®
documenthas the meaning given in thi¢ork Health
and Safety Ac@020section4.

(2) A safety casés a documend

(@) that a prescribed provision of WHS regulations
requires for a petroleum operation or a
geothermal energy operation; and
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(b) that must set outn accordance with any
applicable requirements of WHS regulations, a
case for safety of the operation.
312 Part 2 replaced

Delete Parf and insert:

(1)

(2)
3)

(1)

(@)

(1)

Part 20 Safety levies

Division 10 Safety case levy

Safety case levy payable

If, for thewhole or a part of a levy period, a safety case
is in force for a petroleum operation or a geothermal
energy operation, a levy is payable in respect of the
safety case.

The levy is payable in accordance with the regulations.

The regulations may ake provision specifying, or for
working out, when a safety case is in force for a
petroleum operation or a geothermal energy operation.

Liability for payment of safety case levy

The person liable to pay the safety case levy is the
person respondib for the safety case.

The regulations may make provision specifying, or for
working out, the person responsible for a safety case.

Amount of safety case levy

The amount of safety case levy payable is the amount
specified in, or worked out iaccordance with, the
regulations.
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(2)

(1)

(2)

3)

(1)

(2)

(1)

(@)

Without limiting sectior26(3), the regulations may
specify different amounts of safety case levy, or
different means of working out amounts of safety case
levy, for different classes of safety cases.

Division 20 DSMS levy

DSMS levy payable

If, for the whole or a part of a levy period, a DSMS is
in force for a diving operation, a levy is payable in
respect of the DSMS.

The levy is payable in accordance with the regulations.

The regulations may malggovision specifying, or for
working out, when a DSMS is in force for a diving
operation.

Liability for payment of DSMS levy

The person liable to pay the DSMS levy is the person
responsible for the DSMS.

The regulations may make provision spgng, or for
working out, the person responsible for a DSMS.

Amount of DSMS levy

The amount of DSMS levy payable is the amount
specified in, or worked out in accordance with, the
regulations.

Without limiting sectior26(3), the regulations ay
specify different amounts of DSMS levy, or different
means of working out amounts of DSMS levy, for
different classes of DSMSs.
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313 Section10 amended

(1) Insectont0 del ete ACEOO0 (each occurrence

CIPS

(2) In sectionl0(2) deletdi1969or thePetroleum (Submerged
Lands)Act1982 6 and insert:

1969 thePetroleum (Submerged Lands) A8B2or theWork
Health and Safety A@020

314 Section1l amended

Insectionl 1 ( 2) del ete ACEO. 0 and insert:

CIPS.

315 Section12 amended
(1) Insectont2 (1) del ete ACEO, 0 and insert:

CIPS,

(2) InsectonL2(2) del ete ACEOO0O (each occurre

CIPS
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316 Section13 amended

Insectionl 3 del ete ACEOO0 and insert:

CIPS

317 Section14 amended

Insectionl42)d el et e ACEOO0O (each occurrence)

CIPS

318 Section15 amended

Insectionl5 del ete ACEOO0 and insert:

CIPS

319 Section16 amended

Insectionl 6 del ete ACEOO0 and insert:

CIPS

320 Section18 amended
In section18(1):

(@ deleteth CEO, 0 and insert:
CIPS,
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(b) inparagraptf a) (i) del ete ACEOO0O and inse

CIPS

Note: The heading to amended section 18 is to read:
CIPS may require information and records

321 Section21 amended
Delete sectior21(3)(b) to (d) and insert:

(b) theWork Health and Safety A2020in relation
to petroleum operations and geothermal energy
operations.

322 Section22 amended
(1) Insecton22 (1) del ete ACEOO (each occurre

CIPS

(2) Insecton22 (2) del etngetACEO. 0 and

CIPS.

(3) Insectol22(5) delete ACEOO0O and insert:

CIPS

323 Section26 amended
(1) Delete sectiorz6(2)(b) and (c).
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(2) After section26(2) insert:

(3) Without limiting subsectioiil), the regulations may
make different provision fadifferent classes of safety
cases or DSMSs and may, accordingly

(&) provide for the classification of safety cases or
DSMSs; and

(b) without limiting paragraplfa), authorise or
require the CIPS to determine the classification
of a safety case or DS®/for the purposes of
the regulations.

Subdivision 38 Petroleum Pipelines Act969amended

324 Act amended
This Subdivision amends tliretroleum Pipelines Adt969

325 Section4 amended

In sectiond(1) delete the definitions of:
listed OSH law
other protectedperson

326 Section5AA deleted

Delete sectio®AA.

327. Section32 replaced

Delete sectiod2 and insert:

32. Certain local laws not to apply to licensed pipelines

The provisions of local laws made under theal
Government Act9% in relation to the following
matters do not apply to or in respect of a pipeline the
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construction or operation of which is authorised by a
licenced

(a) the keeping, carrying, handling and storage of
dangerous things;

(b) the use, management and manance of
thoroughfares.

328 Section36 amended

Insecton36 (1) del ete fimay be operated wi
insert:

is fit to be operated,

329 Part IVA deleted
Delete Part IVA.
330 Section63 amended

Insection6 3 ( 1) del et e ifMghhe powessiotanout af f ect
inspector under Schedule, 0 .

331 Section66BB amended
Delete sectio®6BB(2)(b) and (c) and insert:

(b) the authority of any person to institute a
proceeding for an offence against this Act.
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332

333

Section67 amended

Deletesection67(1)(a) and insert:

(&) the construction, maintenance and operation of
pipelines;

Schedulel deleted
Delete Schedul#.

Subdivision 48 Petroleum (Submerged Lands) At682amended

334

335
1)

(2)

Act amended

This Subdivision amends tliretroleum(Submerged Lands)
Act 1982

Section4 amended

In sectiond(1) delete the definitions of:
facility

listed OSH law

offshore petroleum operation

In section4(1) insert in alphabetical order:

facility has the meaning given in sectidA;

offshore petroleum operatiohas the meaning given in
sectiordA,;
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336 Section4A inserted

After sectiord insert:

4A. Meaning of facility and offshore petroleum
operation

(1) In this sectiord
accommodation premise®

(@) means residential premisé® occupation of
which is necessary for the purnp
engagement at an offshore petroleum site; and

(b) includes buildings and recreational facilities
used in connection with the occupation of those
premises;

offshore petroleum sited
(&) means a place at which an activity referred to in
subsectior{3) is, or is to be, carried out; and

(b) includes any fixture, fitting, plant or structure at
the place;

placehas the meaning given in thi¢ork Health and
Safety AcR020section8(2);

plant has the meaning given in thiéork Health and
Safety AcR020sectiond;

structure has the meaning given in thi¢ork Health
and Safety Ac@020sectiond;

worker has the meaning given in thidork Health and
Safety AcR020section?.

(2) For the purposes of this Actfacility is a place at
which offshore petroleum operations are carried out
and it includes any fixture, fitting, plant or structure at
the place.

page 210 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Repeals and consequential amendments Part 15
Petroleum and geothermal energy legislation Division 3
s. 336

(3) For the purposes of this Act, affshore petroleum
operationis an activty carried out in the adjacent area
for the purpose of any of the followirdy

(@) exploring for petroleum;
(b) drilling or servicing a well for petroleum;
(c) extracting or recovering petroleum;

(d) injecting petroleum into a natural underground
resevoir;

(e) processing petroleum;
(H bhandling or storing petroleum;

(g) the piped conveyance or offloading of
petroleum.

(4) Without limiting subsectiorf3), anoffshore petroleum
operationincludes the following activitied

(8 planning, designingyreparing or constructing
an offshore petroleum site if the activity is
carried out at or in the vicinity of the offshore
petroleum site;

(b) commissioning, operating or maintaining an
offshore petroleum site;

(c) decommissioning or abandoning an offi&ho
petroleum site or removing any fixture, fitting,
plant or structure from an offshore petroleum
site;

(d) constructing, commissioning, operating or
maintaining administrative or other support
facilities at or in the vicinity of an offshore
petroleum sk;

(e) an activity relating to the care, security or
maintenance of an offshore petroleum site
carried out at or in the vicinity of the offshore
petroleum site;
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() constructing, commissioning, operating or
maintaining accommodation premises at or in
thevicinity of an offshore petroleum site;

(g) aprescribed activity carried out in the adjacent
area.

(5) However, aroffshore petroleum operatiodoes not
include the following activitie®

(@) using an offtake tanker;
(b) using atug or an anchbandler;

(c) providing supplies to a vessel or structure or
otherwise travelling between a vessel or
structure and the shore;

(d) aprescribed activity.

337 Part I1A deleted
Delete PartlA.

338 Section97 amended
Insectiond 7 ( 3A) dehddrsegt: Aisafeo a

proper and workmanlike

339 Section119 amended
(1) Insectionl 19 ( 1) gshfetpetbba@adiiansert:

anexclusion
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and

and

(2) Insectiont19(2) delete AA safetybo
An exclusion
(3) Insectionl 19(3) delete fAa safetyo
an exclusion
Note: The heading to amended section 119 is to read:
Exclusion zones
340, Section137A amended
Delete sectiod37A(2)(b) and (c) and insert:
(b) the authority of any person to institute a
proceeding for an offence against this Act.
341 Part IlIA deleted
Delete Part IlIA.
342 Section152 amended
Insectonl 52 (2) (n) delete fAsafetyo.
343 Schedule3 amended
Delete Scheduld Division 2.
344 Schedule5 deleted
Delete Schedulb.
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345.

(1)

(2)

Subdivision 58 Various regulations repealed

Regulations underPetroleum and Geothermal Energy
Resources Ac1967repealed

ThePetroleum and Geothermal Energy Resources
(Management of Safety) Regulati@® Oare repealed.

ThePetroleum and Geothermal Energy Resources
(Occupational Satg and Health) RegulatiorZ010are
repealed.

346. Regulations underPetroleum and Geothermal Energy Safety
Levies Ac2011repealed
ThePetroleum and Geothermal Energy Safety Levies
Regulation®2011are repealed.
347. Regulations underPetroleum Pipelires Act1969repealed
(1) ThePetroleum Pipelines (Management of Safety of Pipeline
Operations) Regulation®d010are repealed.
(2) ThePetroleum Pipelines (Occupational Safety and Health)
Regulation®2010are repealed.
348 Regulations underPetroleum (Stomerged Lands) Act982
repealed
(1) ThePetroleum (Submerged Lands) (Diving Safety)
Regulation®2007are repealed.
(2) ThePetroleum (Submerged Lands) (Management of Safety on
Offshore Facilities) RegulatiorZ007are repealed.
(3) ThePetroleum (Submmged Lands) (Occupational Safety and
Health) Regulation2007are repealed.
(4) ThePetroleum (Submerged Lands) (Pipelines)
Regulation®2007are repealed.
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Division 48 Other consequential amendments

Subdivision 18 Building and Construction IndustryTraining Fund
and Levy Collection Aci990amended

349, Act amended

This Subdivision amends ttguilding and Construction
Industry Training Fund and Levy Collection A&9Q

350 Section8 amended
Insectomr8 (1) (c) del ete Aoddhpataina@nal saf
insert:

work health and safety

Subdivision 28 Constitution Acts Amendment Adi899amended
351 Act amended

This Subdivision amends tl#onstitution Acts Amendment
Act 1899

352 Schedule V amended

In Schedule V Pa@ delete the items laging to the Board of
Examiners, the Mines Occupational Safety and Health Advisory
Board and the Mines Survey Board.

Subdivision 38 Fair Trading Act 2010amended
353 Act amended
This Subdivision amends tlir Trading Act2010
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354 Schedulel amendel
(1) In Schedulel delete these items:
Occupational Safety and Health A9Q84
Veterinary Chemical Control and Animal Feeding Stuffs1836
(2) In Schedulél insert in alphabetical order:

Veterinary Chemical Control and Animal Feeding Stuffsl@c6
Work Health and Safety A2020

Subdivision 48 Health (Miscellaneous Provisions) Adt911

355

356

357.

amended

Act amended

This Subdivision amends tlealth (Miscellaneous Provisions)
Act1911

Section246B amended

Insecton2 46 B(2) (f) del ete fidepart ment
theOccupational Safety and Health A84 ¢ and i nsert:

WHS department within the meaning of ¥erk Health and
Safety Ac202Q

Subdivision 58 Industrial Relations Actl979amended

Act amended
This Subdivision amends thedustrial Relations Act979
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358 Section7 amended

Delete sectiorf(3) and insert:

3 Any matter within the Commissionés
conferred by th&Vork Health and Safety A2020
Schedulel clause27(1) is not an industrial matter.

359 Section8 amended

Delete sectio®(3A) and insert:

(3A) At least lcommissioner must, in addition to the other
attributes required for appointment, h@ve

(&) knowledge of, or experience in, the field of
work hedth and safety; and

(b) knowledge of th&Vork Health and Safety
Act202Q

sufficient for exercising the jurisdiction that the
commissioner designated under secfi6(RA) is
required to exercise.

360 Section16 amended
(1) Delete sectiod6(2A) and nsert:

(2A) The Chief Commissioner must, in writing, designate
1 commissioner, who satisfies the additional
requirements referred to in secti®(BA), to exercise
the jurisdiction conferred by th&ork Health and
Safety Ac2020Schedulél clause27(1).
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(2AA) Without limiting subsectioii2A), the Chief
Commissioner may be designated under that
subsection.

(2) Insectionl 6 ( 2 C) Odcephtiertalésaféty and Health
Act1984sectionr5 1 GO and i nsert:

Work Health and Safety A2020Schedulel clause27(1)

(3) Delete sectioi6(2D) and (2E).

361 Section49] amended

In sectiod 9 | ( 1) Ocdupdtienal 8afefy and Health
Act 1984 theMines Safety and Inspection A@94 and i nsert:

Work Health and Safety A2020

362 Section113 amended
Delete sectiod13(1)(d)(ii)(l) to (V) and insert:

() theWork Health and Safety
Act202Q and

(i)  theOwnerDrivers (Contracts
and Disputes) A&007,

Subdivision 68 Local Government Acl995amended

363 Act amended
This Subdivision amends th®cal Government Ac&995

page 218 No. 36 of 2020 As at 10 Nov 2020

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Repeals and consequential amendments Part 15
Other consequential amendments Division 4
s. 364

364 Section5.40 amended

In section5 . 4 0 ( e )OccdpatioraltSafetyfand Health
Act 1984 ando and insert:

Work Health and Safety A202Q and

Subdivision 78 Public Sector Management Ad994amended

365 Act amended

This Subdivision amends tlrublic Sector Management
Act1994

366. Section8 amended

In section8 ( 1) ( e POccupatibrnaltSafetyfand Health
Act1984 0 and insert:

Work Health and Safety A202Q

367. Section29 amended

In section29(1)(m) ded t @ccupational Safety and Health
Act1984 60 and insert:

Work Health and Safety A202Q

Subdivision88 Wor ker s6 Compensation and [ njur.y
Act 1981amended

368 Act amended

This Subdivision amendsth®or ker s Compensati on an
Injury Mamagement Aci1981
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369 Section47 deleted

Delete sectiod 7.

370 Section48 amended

(1) Insectiod 8 ( 2 ) QtaupasohadSafiety and Health
Act1984 6 and insert:

Work Health and Safety A202Q

(2) Insectiod 8 ( 3) OtaupasohadSafaty and Health
Act1984 and insert:

Work Health and Safety A2020

371 Section95 amended

Insectiond 5 ( 1) ( bQccudatidnad $atety éind Health
Actl984 ando and insert:

Work Health and Safety A202Q and

372 Section100B amended
In section100B(1):

(@ d el ©tcapatibnal Safety and Health 4984 and
insert:
Work Health and Safety A2020

(b) del ete Aoccupational safety and

work health and safety
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s. 373

Part 16 0 Transitional provisions

Division 18 Preliminary

373 Terms used

In this Part®

commencement dameans the day fixed under sectii)(c);
continue to applyd see sectiol75;

MSIA means thélines Safety and Inspection AQ94
OSHA means th®ccupational Safety and Health AQ84

PGERA means thé&etroleum and Geothermal Energy
Resources Ad967,

PPA means théetroleum Pipelines Adt969
P(SL)A means th&etroleum (Submerged Lands) A&82

transitional regulationsmeans regulations made for the
purposes of sectioBi76(2).

374 Application of Interpretation Act1984not affected

Except as provided in this Part or in transitional regulations,
neither this Part nor transitional regulations affects the
application of thénterpretation Actl984in relation to the
repeal or amendent of an enactment under PHst

375 Continued application of enactments
(1) Where a provision of this Part provides for an enactment that is
repealed or amended under Pidtto continue to apply

(&) the enactment continues to apply as if this ed not
been enacted; and
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s. 376

(b) without limiting paragraplfa), the reference to the
enactment includes any other enactment that is relevant
to the application of the enactment.

Note for this subsection:

For the purposes of paragraph (b), the following are examples of other
enactments that would be relevant to the application of the enactment
referred to in paragraph (a) 0

(@) apower that can be used to investigate a contravention of, or
otherwise to enforce, the enactment referred to in
paragraph (a);

(b) an offence for contravening the enactment referred to in
paragraph (a);

(c) regulations, or a power to make regulations, that relate to the
enactment referred to in paragraph (a).

(2) A provision of this Part that provides for an enactment to
cortinue to apply does not limit any other provision of this Part
that provides for an enactment to continue to apply.

376 Transitional regulations

(1) In this sectiord

specifiedmeans specified or described in transitional
regulations;

transitional mater o

(&) means a matter or issue of a transitional nature that
arises as a result of the enactment of this Act or the
coming into operation of any provision of this Act or of
the regulations; and

(b) includes a saving or application matter or issue.

(2) The regulations may prescribe anything required, necessary or
convenient to be prescribed in relation to a transitional matter.
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3)

(4)

(5)

(6)

(7)

Transitional regulations may provide that specified provisions
of this Act or any other enactmedt

(&) do not applya, or in relation to, a specified matter or
thing; or

(b) apply with specified modifications to, or in relation to, a
specified matter or thing.

Transitional regulations may provide that specified provisions
of an enactment repealed or amended uRderl5 continue to
apply (with or without specified modifications) to, or in relation
to, a specified matter or thing as if this Act, or a specified
provision of this Act, had not been enacted.

Transitional regulations may provide that a specifiedsien or
other thing thad

(@) is made, issued or done under an enactment repealed or
amended under Pakb; and

(b) isin force or effect immediately before commencement
day,

continues in force or effect (with or without specified
modifications) asf it had been made, issued or done under a
specified provision of this Act or of the regulations.

Without limiting subsectiois), if transitional regulations under
that subsection provide for a licence, permit, registration or
other form of authority (however described) (tomtinuing
authorisation) to continue in force or effect as if it were an
autorisation for the purposes of Pdrtsectiod5 applies in
relation to any conditions of the continuing authorisation except
to the extent that the transitional regulations otherwise provide.

Subsectiong3) to (6) do not limit subsectio(®).
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Transitional provisions
General saving in relation to certain matters

Division 28 General saving in relation to certain matters

377. Enactments to continue to apply in relation to certain
matters occurring before commencement day

(1) Each of the following enactments continues to apply to, and in
relation to, the matters referred to in subsecf@nexcept to
the extent that another provision of this Part, or transitional
regulations, provide otherwige

(@)
(b)
()
(d)
(€)

MSIA;
OSHA;
PGERA;
PPA;
P(SL)A.

(2) The matters are as follovds

(@)
(b)
(©)

(d)

an offence committed against the enactment before
commencement day;

any other contravention of the enactment before
commencement day;

an accident or other incident, or a deatiyny or

illness, that occurs before commencement day and in
relation to which the enactment requires a notification to
be given, a record to be kept or other steps to be taken;

any of the following notices issued before
commencement day under the enaentd

() a provisional improvement notice;
(i) an improvement notice;
(i)  a prohibition notice.
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378
1)

(2)

3)

379
1)

(2)

3)

Division 30 Office holders and bodies

WorkSafe Commissioner

The person who, immediately before commencement day, is the
WorkSafe Western éstralia Commissioner under sect®of

OSHA is taken to have been appointed as the WorkSafe
Commissioner under Schedudlelausel at the beginning of
commencement day.

The person holds the office of WorkSafe Commissi@ner

(&) with the condition®f service that applied to the
personbs appointment under OSHA,;

(b) subject to Schedulk clause3, for a term equal to the
bal ance of the term of the person
OSHA.

The person retains all existing and accruing rights as if the
personds appointment as the WorkSafe
continuation of the personés appoint

Chief Inspector of Mines

The person who, immediately before commencement day, is the
State mining engineer under sectiB(1) of MSIAis taken to

have been appointed as the Chief Inspector of Mines under
Schedulél clauseés at the beginning of commencement day.

The person holds the office of Chief Inspector of Mides

(@) with the conditions of service that applied to the
p e r sappoiatsient under MSIA; and

(b) subject to Schedulk clauser, for a term equal to the
bal ance of the term of the person
MSIA.

The person retains all existing and accruing rights as if the
personds appoi nt cteroftMinessverdahe Chi ef I n
continuation of the personés appoint
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380 Members of Work Health and Safety Commission

(1) The person who, immediately before commencement day, is the
member of the Commission for Occupational Safety and Health
appoined under sectiof(2)(a) of OSHA is taken to have been
appointed as the member of the Work Health and Safety
Commission under Scheduleclausel0(2)(a) at the beginning
of commencement day.

(2) A person who, immediately before commencement day, is a
memler of the Commission for Occupational Safety and Health
appointed under a subparagraph of sed@(@)(d) of OSHA is
taken to have been appointed, at the beginning of
commencement day, as a member of the Work Health and
Safety Commission under the subpasgip of Schedulé
clausel0(2)(d) that corresponds to the subparagraph of
section6(2)(d) of OSHA.

(3) A person who is a member of the Work Health and Safety
Commission under subsecti@h) or(2) holds officed

(&) with the conditions of service thapplied to the
personbs appointment under OSHA,;

(b) subject to Schedulk clausel2, for a term equal to the
bal ance of the term of the person
OSHA.

(4) The person retains all existing and accruing rights as if the
p er s on Gmsentapapnember of the Work Health and
Safety Commi ssion were a continuatio
appointment under OSHA.

(5) The person who, immediately before commencement day, is the
deputy chairperson of the Commission for Occupational Safety
and Healthunder sectio®A of OSHA is taken to have been
appointed deputy chairperson of the Work Health and Safety
Commission under Scheduleclausell at the beginning of
commencement day.
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381 First annual report of Work Health and Safety Commission

The firstannual report of the Work Health and Safety
Commission under Scheduleclause20 must include a report
of the followingd

(@) the operations of the Commission for Occupational
Safety and Health during any period before
commencement day that is not ceaetby a report
submitted to the Minister under sectib® of OSHA
before commencement day;

(b) the operation of OSHA, and of any law that is a
prescribed law for the purposes of sectléhof OSHA
immediately before commencement day, during any
period reérred to in paragrapla).

382 Continuation of Mining Industry Advisory Committee

(1) The Mining Industry Advisory Committee established under
sectionl4A of OSHA is to continue in plade

(&) until the Mining and Petroleum Advisory Committee is
established under Scheddlelause23; but

(b) for no longer than the period ofnonths beginning on
commencement day.

(2) For the purposes of subsectidr), sectioril4A of OSHA
continues to apply but with the following modificatiodis

(@) reference to the Commission are to the Work Health
and Safety Commission;

(b) the chairperson of the committee is to be the person who
is the chairperson immediately before commencement
day or another member of the committee determined by
the Minister of the Crowwho is the Minister in respect
of this Act;

(c) references to the Ministers or the Minister for Mines are
to the Minister of the Crown who is the Minister in
respect of this Act;
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s. 383

383

384

(1)

(2)

385

(1)

(d) references to occupational safety and health are to work
health and afety.

Continuation of other advisory committees

An advisory committee that, immediately before
commencement day, is in place under sect®of OSHA
continues in place as if it had been appointed under Schidule
clausel9.

Division 48 Health and safety duties

Subdivision 18 Designers

Section22 applies only if designing starts on or after
commencement day

Section22 applies only if the designing of the plant, substance
or structure referred to in secti@@(1)(a),(b) or(c) is startecn
or after commencement day.

Despite subsectiofl), if the designing is started before
commencement day, but is not completed before the 2
anniversary of commencement day, secf#@ad

(a) applies on and after that anniversary; and

(b) is taken always to have applied as if the designing had
been started on or after commencement day.

Continued application of repealed enactments relating to
designers
In this sectiord
repealed enactmeneans any of the following enactmedts
(@) section14(1) of MSIA;
(b) section14(3) of MSIA;
(c) section23(1) of OSHA;
(d) section23(3a) of OSHA.
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(2)

3)

386
1)

(2)

3)

387.

(1)

(@)

A repealed enactment continues to apply to designers of plant,
substances or structures in cases where the designing of the
plant, substance otractured

(@) is completed before commencement day; or
(b) is started, but not completed, before commencement
day.
In a case falling within subsecti¢®)(b), the repealed
enactment ceases to applyif

(@) the designing is not completed beftine 2
anniversary of commencement day; and

(b) section22 applies in accordance with sect@8v(2) in
relation to the plant, substance or structure.

Subdivision 26 Manufacturers

Plant, substance or structure manufactured in batch

This sectim applies for the purposes of this Subdivision if any
plant, substance or structure is manufactured in a batch.

The manufacturing of the plant, substance or structure is taken
to start when the manufacturing of the batch starts.

The manufacturingf the plant, substance or structure is taken
to be completed when the manufacturing of the batch is
completed.

Section23 applies only if manufacturing starts on or after
commencement day

Section23 applies only if the manufacturing of the glan
substance or structure referred to in secdfi)(a),(b) or(c)
starts on or after commencement day.

Despite subsectiofl), if the manufacturing is started before
commencement day, but is not completed before the 1
anniversary of commencement day, secH8d

(@) applies on and after that anniversary; and
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(b) is taken always to have applied as if the manufacturing
had been started on or after commencement day.

388 Continued application of repealed enactmentgelating to
manufacturers
(1) In this sectiord
repealed enactmeneans any of the following enactmedts
(a) sectionl4(1) of MSIA;
(b) section14(4) of MSIA;
(c) section23(1) of OSHA;
(d) section23(3) of OSHA;
(e) Schedulel clausel0(1) of RIGERA;
() Schedulel clausel0(2) of PGERA;
(g) Schedulel clauselO(1) of PPA;
(h) Schedulel clausel0(2) of PPA;
() Schedulé clausell(l) of P(SL)A;
() Schedulé clausell(2) of P(SL)A.
(2) Arepealed enactment continues to apply to manuficwf

plant, substances or structures in cases where the manufacturing
of the plant, substance or structdre

(@) is completed before commencement day; or
(b) is started, but not completed, before commencement
day.
(3) In a case falling within subston (2)(b), the repealed
enactment ceases to applyif

(@) the manufacturing is not completed before tfle 1
anniversary of commencement day; and

(b) section23 applies in accordance with sectB8i7(2) in
relation to the plant, substance or struetur
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Subdivision 38 Importers

389 Section24 not to apply if importation process starts before
commencement day

(1) Section24 applies only if the plant, substance or structure
referred to in sectioB4(1)(a),(b) or(c) 6

(@) isimported on or after comencement day; and
(b) immediately before commencement day, is not in transit
for the importation.

(2) Despite subsectiofi), if the plant, substance or structure is,
immediately before commencement day, in transit for the
importation, but is not impeed before the®lanniversary of
commencement day, sectidid

(&) applies on and after that anniversary; and
(b) is taken always to have applied as if the plant, substance
or structure had not been in transit for the importation
immediately beforeommencement day.
390 Continued application of repealed enactments relating to
importers

(1) In this sectiord
non-petroleum repealed enactmenteans any of the following
enactment$

(@) sectionl4(1) of MSIA;
(b) sectionl4(4) of MSIA;
(c) sectin 23(1) of OSHA;
(d) section23(3) of OSHA;
petroleum repealed enactmenteans any of the following
enactment$
(@) Schedulél clausel0(3) of PGERA;
(b) Schedulel clausel0(3) of PPA;
(c) Schedulé clausell(3) of P(SL)A.
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(2) A nonpetroleum repealed enactment continues to apply to

3)

(4)

(5)

391

392

(1)

importers of plant, substances or structures in cases where the
plant, substance or structuie

(@) is imported before commencement day; or
(b) immediately before commencement day, is in transit for
theimportation.
In a case falling within subsecti¢®)(b), the norpetroleum
repealed enactment ceases to appdy if

(@) the plant, substance or structure is not imported before
the ' anniversary of commencement day; and

(b) section24 applies iraccordance with sectidd89(2) in
relation to the plant, substance or structure.

A petroleum repealed enactment continues to apply to persons
who import plant, substances or structures into Australia in
cases where the plant, substance or struéture

(a) isimported into Australia before commencement day; or
(b) immediately before commencement day, is in transit to
Australia for the importation into Australia.

The definition ofimportin sectiond4 does not apply for the
purposes of subsectiga).

Subdivision 48 Suppliers
Start of supply

For the purposes of this Subdivision, a suppbtastedwhen
the supplier first carries out any process associated with the

supply.

Section25 not to apply if supply started before
commencement dg

Section25 does not apply if the supply of the plant, substance or
structure referred to in secti@®(1)(a),(b) or(c) is started
before commencement day.
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(2) Despite subsectiofi), if the plant, substance or structure is not
supplied before th#* anniversary of commencement day,
section259

(a) applies on and after that anniversary; and

(b) is taken always to have applied as if the supply of the
plant, substance or structure had been started on or after
commencement day.

393 Continued application of repealed enactments relating to
suppliers
(1) In this sectiord
repealed enactmeneans any of the following enactmedts
(@) section14(1) of MSIA;
(b) section14(4) of MSIA;
(c) section23(1) of OSHA;
(d) section23(3) of OSHA;
(e) Schedulél clausell of PGERA;
() Schedulel clausell of PPA;
(g) Schedulé clausel2 of P(SL)A;
supplier, where relevant, has the meaning gived in
(&) Schedulel clausell(2) of PGERA; or
(b) Scheduléel clausell(2) of PPA; or
(c) Schedulé dausel2(2) of P(SL)A;
supply, where relevant, has the meaning givea in
(@) sectiond(1) of MSIA; or
(b) section3(1) of OSHA.
(2) A repealed enactment continues to apply to suppliers of plant,
substances or structures in cases where the supiblg pfant,

substance or structure is started before commencement day
(whether or not the supply occurs before commencement day).
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(3) The repealed enactment ceases to apg@ly if

(@) the plant, substance or structure is not supplied before
the £'annivesary of commencement day; and

(b) section25 applies in accordance with sectB82(2) in
relation to the plant, substance or structure.

Subdivision 58 Persons who install, construct or commission plant
or structures

394 Section26 not to apply if instdling, constructing or
commissioning occurs before commencement day

(1) Section26 applies to the installing or constructing of any plant
or structure referred to in secti@6(1) only if the installing or
constructing is started on or after commencerdagt

(2) Despite subsectiofi), if the installing or constructing is started
before commencement day, but is not completed before the
2" anniversary of commencement day, sec#6id

(@) applies on and after that anniversary; and

(b) is taken alway$o have applied as if the installing or
constructing had been started on or after commencement
day.

(3) Section26 applies to the commissioning of any plant or
structure referred to in secti@®(1) only if the commissioning
is started on or after commesment day.

(4) Despite subsectiof8), if the commissioning is started before
commencement day, but is not completed before the
1% anniversary of commencement day, secli6®

(@) applies on and after that anniversary; and

(b) is taken always to hawapplied as if the commissioning
had been started on or after commencement day.
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395

(1)

(2)

3)

Continued application of repealed enactments relating to
persons who install or construct plant or structures
In this sectiord
repealed enactmenneans any of thimllowing enactment$
(a) sectionl4(2) of MSIA;
(b) section14(3) of MSIA;
(c) section23(2) of OSHA;
(d) section23(3a) of OSHA;
(e) Schedulél clausel2 of PGERA;
() Schedulel clausel2 of PPA;
(g) Schedulés clausel3 of P(SL)A.
A repeded enactment continues to apply to persons who install

or construct plant or structures in cases where the installing or
constructing of the plant or structue

(a) is completed before commencement day; or
(b) is started, but not completed, before coemcement
day.
In a case falling within subsecti¢®)(b), the repealed
enactment ceases to applyif

(&) the installing or constructing is not completed before the
2" anniversary of commencement day; and

(b) section26 applies in accordance wislection394(2) in
relation to the plant or structure.
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Division 50 Health and safety representatives
Subdivision 18 Preliminary

396 Terms used

In this Divisiond
repealed enactmentneans any of the following enactmedts
(a) Part5 Division1 of MSIA,;
(b) Part IV Divisionl of OSHA;
(c) Schedulel Division3 Subdivision3 of PGERA;
(d) Scheduléel Division3 Subdivision3 of PPA,;
(e) Schedules Division3 Subdivision3 of P(SL)A.

Subdivision 28 Main provisions

397. Safety and health representtives elected before
commencement day

(1) This section applies to a person who, immediately before
commencement day, is a safety and health representative under
a repealed enactment in relatiorto

(&) workers at a workplace; or
(b) any other type ofjiroup of workers.
(2) This section also applies to a person who, immediately before

commencement day, is a safety and health representative elect
under a repealed enactment in relatiod to

(&) workers at a workplace; or
(b) any other type of group eforkers.
(3) The person is taken to have been elected as a health and safety
representative under P&Division 3 Subdivisiord for a work

group that corresponds to the group of workers referred to in
subsectior{l)(a) or(b) or(2)(a) or(b) (as the cse requires).
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(4)

(5)

(6)

(7)

The person takes office as a health and safety represeidative

(@) in a case falling within subsectigh), at the beginning
of commencement day; or

(b) in a case falling within subsecti¢®), when the person
would have taken officas a safety and health
representative under the repealed enactment.

Subject to sectiof4(2), the person holds office until 1 of the
following occursd

(@) in a case falling within subsectig¢h), the balance of
what was the petyadhedts t er m
representative under the repealed enactment expires;

(b) the period of lyear starting on commencement day
expires;

(c) a member of the work group referred to in subseg®yn
makes a request under sectiihand, in consequence of
that reuest, a person takes office as a health and safety
representative under P&Division 3 Subdivisior.

This section applies to a deputy safety and health representative,
or a deputy safety and health representative elect, under a
repealed enactmeas it applies to a safety and health
representative, or a safety and health representative elect, under
the repealed enactment.

Where this section applies to a deputy safety and health
representative or a deputy safety and health representative elect
references to a health and safety representative undés Part
Division 3 Subdivisio4 are to a deputy health and safety
representative under that Subdivision (except in
subsectior{5)(c)).
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Division 5 Health and safety representatives

s. 398

398
1)

(2)

3)

(4)

(5)

(6)

(7)

Elections in process before commencement day

This seabn applies if, immediately before commencement day,
an election is in process under a repealed enactment for a safety
and health representative in relatiordto

(@) workers at a workplace; or
(b) any other type of group of workers.

The electiommust be continued and completed, and the repealed
enactment continues to apply for that purpose.

The election must be completed within the period ofdhths
starting on commencement day.

A person who is elected as a safety and health repraseniat

the election is taken to have been elected as a health and safety
representative under P&Division 3 Subdivisiord for a work
group that corresponds to the group of workers referred to in
subsectior{l)(a) or(b).

The person takes office wh the person would have taken
office under the repealed enactment.

Subject to sectiof4(2), the person holds office until 1 of the
following occursd

(a) the period of lyear starting on commencement day
expires;

(b) a member of the work groupfegred to in subsectiof#)
makes a request under sectiihand, in consequence of
that request, a person takes office as a health and safety
representative under P&Division 3 Subdivisiord.

This section applies to an election for a deputy gafet health
representative under a repealed enactment as it applies to an
election for a safety and health representative under the repealed
enactment, and, where this section applies to an election for a
deputy safety and health representative, refegettca health

and safety representative under Baliivision 3 Subdivisiord
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s. 399

399
1)

(2)

400

are to a deputy health and safety representative under that
Subdivision (except in subsecti@)(b)).

Disqualifications

This section applies if, immediately before coencement day,
a disqualification is in effect under a repealed enactment
preventing a person from being a safety and health
representative or a deputy safety and health representative.

The disqualification continues in effect as if it were a
disqualfication under sectiof5 preventing the person from
being a health and safety representative or a deputy health and
safety representative.

Functions and powers under repealed enactments

A person who is a health and safety representative, or aydeput
health and safety representative, for a work group (including by
virtue of this Division)d

(a) istaken to be a safety and health representative, or a
deputy safety and health representative, for the work
group under any repealed enactment that &veaeit to
the work group as the repealed enactment continues to
apply under this Part or otherwise; and

(b) may accordingly exercise or perform any powers or
functions of a safety and health representative, or
deputy, under the repealed enactment asgbealed
enactment continues to apply under this Part or
otherwise.
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Division 6 8 Health and safety committees
Subdivision 18 Preliminary

401 Term used

In this Divisiond
repealed enactmentneans any of the following enactmedts
(a) Part5 Division2 of MSIA;
(b) Part IV Division2 of OSHA;
(c) Schedulel Division3 Subdivisiod of PGERA;
(d) Schedul€el Division3 Subdivisiord of PPA,;
(e) Schedules Division3 Subdivisiod of P(SL)A.

Subdivision 28 Main provisions

402 Safety and health comnttees in place before
commencement day

(1) This section applies to a safety and health committee that,
immediately before commencement day, is in place under a
repealed enactment in relationdo

(&) workers at a workplace; or
(b) any other type ofjiroup of workers.

(2) The safety and health committee is taken to be a health and
safety committee under P&rDivision4 in relation to the group
of workers referred to in subsecti@i(a) or(b).

(3) The committee continues until 1 of the followingcarsd

(a) the period of lyear starting on commencement day
expires;

(b) the committee is replaced, wholly or partly, by a new
committee established under PauDivision 4.
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s. 403

403

(1)

(2)

3)

(4)

(5)

404

Process to establish safety and health committee started
before commencenent day

This section applies if, immediately before commencement day,
a process is being undertaken under a repealed enactment to
establish a safety and health committee in relatian to

(&) workers at a workplace; or
(b) any other type of groupfevorkers.

The process must be continued and completed, and the repealed
enactment continues to apply for that purpose.

The process must be completed within the periodrabBths
starting on commencement day.

A safety and health committestablished as a result of the
process is taken to be a health and safety committee under
Part5 Division4 in relation to the group of workers referred to
in subsectior{l)(a) or (b).

The committee continues until 1 of the following ocodirs

(&) theperiod of lyear starting on commencement day
expires;

(b) the committee is replaced, wholly or partly, by a new
committee established under PauDivision 4.

Division 70 Issue resolution

Part 5 Division 5 to apply to unresolved issues arising befe
commencement day

Part5 Division5 applies to an issue that arises, but is not
resolved or discontinued, before commencement day, unless an
enactment referred to in sectid@5(2)(a) or(b) continues to

apply to the issue.
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Division 8 The regulator

s. 405

405 Continued application of enactments relating to issue

resolution

(1) In this sectiord
relevant procedurdnas the meaning given in sectio of
MSIA or section24 of OSHA (as the case requires).

(2) The following enactments continue to apply to an issue if,
before commengrent day, the relevant procedure is invoked in
relation to the issué

(@) sections/0 and 71 of MSIA,;
(b) section24 and 25 of OSHA.
Division 88 The regulator
406. Continuing powers and functions under OSHA

(1) In this sectiord
Commissionethas the meaning given in secti®fl) of OSHA.

(2) Subsectior(3) applies for the purposes of OSHA as it continues
to apply under this Part or otherwise.

(3) The powers and functions of the Commissioner are to be
exercised and performed by the regulator

(4) Action taken, or documents or information obtained, by the
regulator under this Act may be relied upon, or otherwise used,
for the purposes of OSHA as it continues to apply under this
Part or otherwise.

407. Continuing powers and functions under MSA

(1) In this sectior®
State coal mining engineeaindState mining engineehave the
meanings given in sectiat(1) of MSIA.

(2) Subsection(3) applies for the purposes of MSIA as it continues
to apply under this Part or otherwise.
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3)

(4)

408

(1)

(2)

3)

(4)

409

The powers antunctions of the State coal mining engineer and
the State mining engineer are to be exercised and performed by
the regulator.

Action taken, or documents or information obtained, by the
regulator under this Act may be relied upon, or otherwise used,
for the purposes of MSIA as it continues to apply under this Part
or otherwise.

Continuing powers and functions under petroleum and
geothermal energy legislation

In this sectiord

repealed enactmenheansd

(@) alisted OSH law as defined irion5(1) of PGERA;
or

(b) alisted OSH law as defined in sectifi) of PPA; or
(c) alisted OSH law as defined in sectigfl) of P(SL)A.

Subsectior(3) applies for the purposes of a repealed enactment
as it continues to apply under this Parbtherwise.

The powers and functions of the Minister in relation to the
repealed enactment are to be exercised and performed by the
regulator.

Action taken, or documents or information obtained, by the
regulator under this Act may be relied uponotherwise used,

for the purposes of a repealed enactment as it continues to apply
under this Part or otherwise.

Delegation

Without limiting sectionl54, that section applies to the powers
and functions to be exercised and performed by theatagyuy
virtue of this Division.
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Division 90 Inspectors
410, Inspectors under OSHA

(1)

(2)

3)

(4)

(5)

(6)

Subsectior{2) applies to a person who, immediately before
commencement day, &

(&) an inspector appointed under sect@of OSHA; or

(b) arestricted inspect@ppointed under sectict?A of
OSHA.

The person is taken to have been appointed as an inspector
under sectior156 at the beginning of commencement day.

A person who is an inspector under this Act (including by virtue
of this Division)d

(@) istaken to be an inspector under OSHA as OSHA
continues to apply under this Part or otherwise; and

(b) may accordingly exercise or perform any powers or
functions of an inspector under OSHA as OSHA
continues to apply under this Part or otherwise.

An inspector under this Act may exercise a compliance power
for the purposes of any matter or thing to which, or in relation to
which, OSHA continues to apply under this Part or otherwise as
if this Act applied to, or in relation to, the matter or thing.

For the purposes of subsecti@)), but without limiting that
subsection, in this Act, where relevant, references to offences
against, or contraventions of, this Act include references to
offences against, or contraventions of, OSHA.

Action taken, odocuments or information obtained, by an
inspector under this Act may be relied upon, or otherwise used,
for the purposes of OSHA as it continues to apply under this
Part or otherwise.
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411
(1)

(2)

3)

(4)

(5)

(6)

412
1)

Inspectors under MSIA

Subsectior{2) applies to a person whaymediately before
commencement day, is a district inspector or a special inspector
appointed under sectidtY of MSIA.

The person is taken to have been appointed as an inspector
under sectiorl56 at the beginning of commencement day.

A person vho is an inspector under this Act (including by virtue
of this Division)d
(a) is taken to be a district inspector under MSIA as MSIA
continues to apply under this Part or otherwise; and

(b) may accordingly exercise or perform any powers or
functions ofa district inspector under MSIA as MSIA
continues to apply under this Part or otherwise.

An inspector under this Act may exercise a compliance power
for the purposes of any matter or thing to which, or in relation to
which, MSIA continues to apply dier this Part or otherwise as

if this Act applied to, or in relation to, the matter or thing.

For the purposes of subsecti@), but without limiting that
subsection, in this Act, where relevant, references to offences
against, or contraventions alfiis Act include references to
offences against, or contraventions of, MSIA.

Action taken, or documents or information obtained, by an
inspector under this Act may be relied upon, or otherwise used,
for the purposes of MSIA as it continues to applgenthis Part

or otherwise.

Inspectors under PGERA

In this sectiord

listed OSH lawmeans a listed OSH law as defined in
section5(1) of PGERA.
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(2) Subsectior(3) applies to a person who, immediately before
commencement day, is an inspectgo@pted under sectiohl8
of PGERA.

(3) The person is taken to have been appointed as an inspector
under sectior156 at the beginning of commencement day.

(4) Subsectiof 3) does not affect the conti nue:
appointment as an inspector end®GERA on and after
commencement day.

(5) A person who is an inspector under this Act (including by virtue
of this Division)d

(a) is taken to be an inspector under PGERA for the
purposes of each listed OSH law as the listed OSH law
continues to applunder this Part or otherwise; and

(b) may accordingly exercise or perform any powers or
functions of an inspector under PGERA for the purposes
of any listed OSH law as the listed OSH law continues
to apply under this Part or otherwise.

(6) Aninspectomunder this Act may exercise a compliance power
for the purposes of any matter or thing to which, or in relation to
which, any listed OSH law continues to apply under this Part or
otherwise as if this Act applied to, or in relation to, the matter or
thing.

(7) For the purposes of subsecti@), but without limiting that
subsection, in this Act, where relevant, references to offences
against, or contraventions of, this Act include references to
offences against, or contraventions of, the listed OSH law.

(8) Action taken, or documents or information obtained, by an
inspector under this Act may be relied upon, or otherwise used,
for the purposes of any listed OSH law as it continues to apply
under this Part or otherwise.
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413 Inspectors under PPA

(1) In this sectiord

listed OSH lawmeans a listed OSH law as defined in
section4(1) of PPA.

(2) Subsectior(3) applies to a person who, immediately before
commencement day, is an inspector appointed under sé&ion
of PPA.

(3) The person is taken to V& been appointed as an inspector
under sectior156 at the beginning of commencement day.

(4) Subsectiof 3) does not affect the conti nu:
appointment as an inspector under PPA on and after
commencement day.

(5) A person who is an inggtor under this Act (including by virtue
of this Division)d

(a) istaken to be an inspector under PPA for the purposes
of each listed OSH law as the listed OSH law continues
to apply under this Part or otherwise; and

(b) may accordingly exercise or@m any powers or
functions of an inspector under PPA for the purposes of
any listed OSH law as the listed OSH law continues to
apply under this Part or otherwise.

(6) Aninspector under this Act may exercise a compliance power
for the purposes of anyatter or thing to which, or in relation to
which, any listed OSH law continues to apply under this Part or
otherwise as if this Act applied to, or in relation to, the matter or
thing.

(7) For the purposes of subsecti@), but without limiting that
subsetion, in this Act, where relevant, references to offences
against, or contraventions of, this Act include references to
offences against, or contraventions of, the listed OSH law.
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(8) Action taken, or documents or information obtained, by an
inspector uder this Act may be relied upon, or otherwise used,
for the purposes of any listed OSH law as it continues to apply
under this Part or otherwise.

414 Inspectors under P(SL)A

(1) In this sectiord

listed OSH lawmeans a listed OSH law as defined in
secton 4(1) of P(SL)A.

(2) Subsectior(3) applies to a person who, immediately before
commencement day, is an inspector appointed under sé@ton
of P(SL)A.

(3) The person is taken to have been appointed as an inspector
under sectior156 at the beginningf commencement day.

(4) Subsectiof 3) does not affect the conti nu:
appointment as an inspector under P(SL)A on and after
commencement day.

(5) A person who is an inspector under this Act (including by virtue
of this Division)d
(a) istaken to be an inspector under P(SL)A for the

purposes of each listed OSH law as the listed OSH law
continues to apply under this Part or otherwise; and

(b) may accordingly exercise or perform any powers or
functions of an inspector under P(SL)A tbe purposes
of any listed OSH law as the listed OSH law continues
to apply under this Part or otherwise.

(6) Aninspector under this Act may exercise a compliance power
for the purposes of any matter or thing to which, or in relation to
which, any lised OSH law continues to apply under this Part or
otherwise as if this Act applied to, or in relation to, the matter or
thing.
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(7) For the purposes of subsecti@), but without limiting that
subsection, in this Act, where relevant, references to offences
against, or contraventions of, this Act include references to
offences against, or contraventions of, the listed OSH law.

(8) Action taken, or documents or information obtained, by an
inspector under this Act may be relied upon, or otherwise used,
for the purposes of any listed OSH law as it continues to apply
under this Part or otherwise.

415 Application of sections161 and162

Without limiting sectiond 61 andl62, those sections apply in
relation to an inspectordés powers an
sections410(3),411(3),412(5),413(5) andd14(5).

Division 100 Legal proceedings

416 Jurisdiction of Occupational Safety and Health Tribunal to
be exercised by Tribunal
(1) In this sectiord
OSH Tribunal means the Occupational Safety and Health
Tribunal established under secti®hG of OSHA.
(2) Subsection(3) applies to any proceedings tidat

(&) before commencement day, are brought before the OSH
Tribunal under OSHA or any other enactment; but

(b) are not completed or discontinued before
commencement day.

(3) The hearing and determination of the proceedings are to be
completed by the Tribunal.

(4) Subsection{5) applies to the following

(@) any right to bring proceedings before the OSH Tribunal
that arises under OSHA or any other enactment before
commencement day if the proceedings are not brought
before commencement day;
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(b) any right to bring proceedings before the OSH Tribunal
that arises on or after commencement day under OSHA
or any otheenactment as OSHA or the other enactment
continues to apply under this Part or otherwise.

(5) The proceedings are to be brought before, and heard and
determined by, the Tribunal.

417. Jurisdiction of safety and health magistrates to be exercised
by health and safety magistrates

(1) In this sectiord

safety and health magistratmeans a safety and health
magistrate under secti@iB of OSHA;

safety and health offenceneans an offence within the
jurisdiction of a safety and health magistrate that

(@) is committed before commencement day against OSHA
or any other enactment; or

(b) is committed on or after commencement day against
OSHA or any other enactment as OSHA or the other
enactment continues to apply under this Part or
otherwise.

(2) Subsection(3) and(4) apply to any proceedings for a safety
and health offence that are brought, but not completed or
discontinued, before commencement day.

(3) The proceedings are to be continued by a person referred to in
section230(1).

(4) The hearing and dermination of the proceedings are to be
completed by a magistrate.

(5) Any proceedings for a safety and health offence that are brought
on or after commencement day are t@be
(@) brought by a person referred to in sec2®(1); and
(b) heard and etermined by a magistrate.
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418

419
1)

(2)

420

421

Division 118 Other matters

Notifiable incidents

Sections38 and39 do not apply to a notifiable incident that
occurs before commencement day.

Independent studies at mines

Sectiond5 of MSIA continues to apply irelation to any notice
given under sectioa5(1) of MSIA before commencement day,
unless the regulator cancels the notice.

For the purposes of subsectid), in sectiord5(3) of MSIA the
reference to the State mining engineer is to the regulasor in
case where the State mining engineer did not approve an
engineer or other professional person before commencement
day.

Codes of practice

A code of practice that, immediately before commencement
day, is in effect under secti@3 of MSIA or sectiorb7 of

OSHA continues in effect as if it had been approved under
section274, and the code of practice may be varied or revoked
under that section accordingly.

Protections from personal liability

Section103 of MSIA and sectiof9 of OSHA continuea apply
in relation to any matter or thing done, or omitted to be done,
before commencement day.
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S. 422

422

423
1)

(2)

3)

Division 120 Levies

Subdivision 18 Mines safety and inspection levy

Administration costs

In sectionsl05A(1) and 105AB(3) of MSIA, as amended under
Pat 15 Division2 Subdivisionl, references to MSIA include
the followingd

(&) MSIA as it operated before commencement day;

(b) the provisions of MSIA repealed by Pag Division2
Subdivisionl as those provisions continue to apply on
and after commearement day under this Part or
otherwise;

(c) theMines Safety and Inspection Regulatid895as
those regulations continue to apply on and after
commencement day under this Part or otherwise.

Mines Safety and Inspection Levy RegulatioR810

In this sectiord

levy regulationameans thélines Safety and Inspection Levy
Regulation201Q

guarter means a period of @onths commencing onJuly,
1 October, LJanuary or April.

Subject to subsectior{8) and(4), the levy regulations contieu

in force as if made under MSIA as amended by Part

Division 2 Subdivisionl, and the levy regulations may be
amended or repealed under MSIA, as so amended, accordingly.

The levy regulations, as they apply immediately before
commencement day, contie to apply in relation to quarters
ending before commencement day as if this Act had not been
enacted.
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(4)

If a quarter commences, but does not end, before
commencement day, for the purposes of subse(@ipithe
quarter is taken to end on the day lbefoommencement day.

Subdivision 28 Petroleum and geothermal energy safety levies

424

425

(1)

(2)

3)

Administration costs

In section21(3)(a) of thePetroleum and Geothermal Energy
Safety Levies A@011, the reference to that Act includes the
enactments referred o section21(3)(b) to (d) of that Act
immediately before commencement day as those enactfhents

(@) operated before commencement day; and

(b) continue to apply on and after commencement day under
this Part or otherwise.

Petroleum and Geothermal Ergy Safety Levies A@011to
continue to apply to past levy periods

In this sectiord

levy periodmeans a period that, immediately before
commencement day, is prescribed undePéoleum and
Geothermal Energy Safety Levies 2@fl1as a levy peod.

ThePetroleum and Geothermal Energy Safety Levie@t1
continues to apply in relation to levy periods ending before
commencement day.

If a levy period commences, but does not end, before
commencement day, for the purposesuisectior(2), the levy
period is taken to end on the day before commencement day.

As at 10 Nov 2020 No. 36 of 2020 page 253

Published on www.legislation.wa.gov.au



Work Health and Safety Act 2020

Schedule 1 Various offices and bodies
Division 1 WorkSafe Commissioner
cl.1

Schedule 10 Various offices and bodies

[s. 12A]
Division 18 WorkSafe Commissioner
1. Appointment of WorkSafe Commissioner
(1) The Governor may appoint a person to be the WorkSafe
Commissioner.
2 The term of the personbs appointment is

5years, specified in the instrument of appointment, and the person
may be reappointed.

(3) Subject to th&alaries and Allowances At975 the WorkSafe
Commissioner is ditled to the remuneration determined by the
Minister on the recommendation of the Public Sector Commissioner.

(4) If the person appointed as the WorkSafe Commissioner is,
immediately before the appointment, a public service officer, the
person retains bgxisting and accruing rights despite the appointment.

(5) If the person appointed as the WorkSafe Commissioner is,
immediately before the appointment, a public service officer, the
person is entitled, upon ceasing to be the WorkSafe Commissioner, to
be appointed to an office in the Public Service not lower in status than
the office the person occupied immediately before appointment as the
WorkSafe Commissioner.

(6) The WorkSafe Commissioner must not engage in paid employment
outside the WorkSafe Commiso ner 6 s functions under thi
other written | aw without the Ministero

2. Functions of WorkSafe Commissioner and relationship with
Minister and WHS department

(1) The WorkSafe Commissioner is the regulator under this Act.

(2) The Worksafe Commissioner is responsible to the Minister for the
administration of this Act and any other law relating to work health
and safety administered by the Minister.
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(3) The WorkSafe Commissioner (including as the regulator) is subject to

t he Mi direcson and coistrol.

(4) Persons may be appointed or made available und@utblee Sector

Management Act994Part3 to assist the WorkSafe Commissioner in

the performance of the WorkSaf e

(5) The WorkSafe Commissioner magalappoint other persons to assist

the WorkSafe Commissioner in the performance of the WorkSafe

Commi ssionerds functions.

(6) The offices of WorkSafe Commissioner and chief executive officer of

the WHS department may be held by the same person.

3. Vacation of office of WorkSafe Commissioner

The office of WorkSafe Commissioner becomes vacait if
(a) the term of the person holding the office expires; or
(b) that perso®

() dies; or

(i) becomes permanently incapable of performing the

functions ofthe office; or

(ii)  resigns from office by written notice to the Minister;

or
(iv) is, according to thinterpretation Actl984

sectionl3D, a bankrupt or a person whose affairs are

under insolvency laws; or

(v) is removed from office by the Governam the
grounds of neglect of duty, incompetence or the
personds behaviour; or

(vii i s absent without the
3 consecutive meetings of the Work Health and
Safety Commission (of which the WorkSafe
Commissioner is a member under clal8@)(b)).

4, Acting WorkSafe Commissioner

(1) The Minister may appoint a person to act as the WorkSafe
Commissioner on a temporary basi8 if

(a) the office is vacant; or
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Division 2 Chief Inspector of Mines and Chief Inspector Petroleum Safety
cl.5

)
®3)
(4)

®)

(b) the person holding the office is unable to perform its
functions because sickness, absence or other cause.

An appointment may be terminated at any time by the Minister.
The period of an appointment must not exceebaths.

While acting in accordance with the terms of their appointment, a
person acting as the Wk8afe Commissioner has all of the functions
and entitlements of that office.

No act or omission of a person acting as the WorkSafe Commissioner
can be questioned on the ground that the occasion for their
appointment or so acting had not arisen or ¢esabed.

Division 28 Chief Inspector of Mines and Chief Inspector

1)

)

®3)
(4)

®)

Petroleum Safety

Appointment of Chief Inspector of Mines and Chief Inspector
Petroleum Safety

The Minister may make 1 or both of the following appointménts
(a) a person to be thehief Inspector of Mines;
(b) a person to be the Chief Inspector Petroleum Safety.

The term of the personds appoint ment
5years, specified in the instrument of appointment, and the person
may be reappointed.

Notice ofthe appointment must be given in Bazette

Unless the person holding the office is a public service officer, the
Chief Inspector of Mines or the Chief Inspector Petroleum Safety is
entitled to the remuneration determined by the Minister on the
recommendation of the Public Sector Commissioner.

Neither the Chief Inspector of Mines nor the Chief Inspector
Petroleum Safety may engage in paid employment outside their
functions under this Act or any other written law without the

Mi ni sterd6s approval
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6. Functions of Chief Inspector of Mines and Chief Inspector

Petroleum Safety

(1) The regulations may give functions to the Chief Inspector of Mines in
relation to work health and safety in, or relating to, the mining
industry in the State.

(2) The reglations may give functions to the Chief Inspector Petroleum
Safety in relation to work health and safety in, or relating to, activities
that are regulated by ti&etroleum and Geothermal Energy
Resources Ad967, thePetroleum Pipelines Ad969or the
Petroleum (Submerged Lands) AQ82

(3) The Chief Inspector Petroleum Safety also has the functions given to
that office under th@etroleum and Geothermal Energy Safety Levies
Act2011

(4) Without limiting sectioril54, the WorkSafe Commissioner, as the
regulator, may delegate under that section powers and functions to the
Chief Inspector of Mines or the Chief Inspector Petroleum Safety.

(5) The Chief Inspector of Mines and the Chief Inspector Petroleum
Safety are subject to the direction and contrghefMinister.

7. Vacation of office of Chief Inspector of Mines or Chief Inspector
Petroleum Safety

The office of Chief Inspector of Mines or Chief Inspector Petroleum
Safety becomes vacantdf
(a) the term of the person holding the office expires; o
(b) that perso®
(i) dies; or
(i)  becomes permanently incapable of performing the
functions of the office; or

(i)  resigns from office by written notice to the Minister;
or

(iv) s, according to thinterpretation Actl984
section13D, a bankrupor a person whose affairs are
under insolvency laws; or
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1)

)
®3)
(4)

(5)

(v) is removed from office by the Minister on the
grounds of neglect of duty, incompetence or the
persondés behaviour.

Acting Chief Inspector of Mines or Acting Chief Inspector
Petroleum Safety

The Minister may appoint a person to act as the Chief Inspector of
Mines or the Chief Inspector Petroleum Safety on a temporary basis
if 0

(a) the office is vacant; or

(b) the person holding the office is unable to perform its

functions because oickness, absence or other cause.

An appointment may be terminated at any time by the Minister.
The period of an appointment must not exceebaths.

While acting in accordance with the terms of their appointment, a
person acting as the Chiaspector of Mines or the Chief Inspector
Petroleum Safety has all of the functions and entitlements of the
office in which the person is acting.

No act or omission of a person acting as the Chief Inspector of Mines
or the Chief Inspector Petroleugafety can be questioned on the
ground that the occasion for their appointment or so acting had not
arisen or had ceased.

Division 38 Work Health and Safety Commission

Subdivision 18 Preliminary

Terms used

In this Divisiond

appointed membemeansa member of the Commission appointed
under claus&0(2)(a) on(d);

Commissionmeans the Work Health and Safety Commission.
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Subdivision 26 Main provisions

10. Establishment of Work Health and Safety Commission

(1) There is to be a commission called Werk Health and Safety
Commission.

(2) The members of the Commission are to be as foltbws

(a) a person nominated by the Minister and appointed by the
Governor as chairperson;

(b) the WorkSafe Commissioner;

(c) 2 persons employed in the Public Servioeler thePublic
Sector Management At®94Part3 o

() both of whom are nominated by the Minister; and

(i) atleast 1 of whom has knowledge of, and experience
in, the mining industry in the State;

(d) the following other persons appointed by the &owerd

() 2 persons nominated by the Chamber of Commerce
and Industry of Western Australia Limited;

(i) 3 persons nominated by UnionsWA, at least 1 of
whom has knowledge of, and experience in, the
mining industry in the State;

(i) 3 persons nominead by the Minister after
consultation with the bodies referred to in
subparagraph@) and(ii), all of whom have
knowledge of, or experience in, matters relating to
work health and safety;

(iv) 1 person nominated by the Chamber of Minerals and
Energy ofWestern Australia Inc.

(3) If a body referred to in subclaué®(d)(i), (ii) or (iv) does not make a
nomination within 6@ays after the day on which it is requested in
writing by the Minister to do s&

(a) the Governor may appoint any person whsuigably
qualified; and

(b) that person is taken to have been nominated under
subclausé2)(d)(i), (i) or (iv), as the case may be.
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(4) A nomination under subclau$®)(c) mayd
(@) be made from time to time; and
(b) be made by reference to the haldéa specified office; and
(c) may be expressed to operate for a specified period or in
specified circumstances.

(5) In addition to the name mentioned in subcladdethe Commission
may use, and operate under, the name AW

(6) A person(other than the Commission) must not use, or operate under,
the name mentioned in subcla&gor (5), or any name that is so
similar that it is likely to be misunderstood as referring to the
Commission.

Penalty for this subclause:
(@) for an individuaj a fine of $11%00;
(b) for a body corporate, a fine of $5@00.
(7) Subclaus€6) does not prevent the WHS department from using, or
operating under, the name of AWorkSafe

similar name, if that designation is given to it unthe Public Sector
Management Act994section35.

11 Deputy chairperson

1) The Minister must appoint 1 of the Comm
deputy chairperson.

(2) The deputy chairperson must perform the functions of the chairperson
as followsd
(a) during any vacancy in the office of chairperson;
(b) while the chairperson is unable to act by reason of sickness,
absence or other cause.

(3) No act or omission of the deputy chairperson acting as the chairperson
can be questioned on the ground thatoccasion for so acting had
not arisen or had ceased.

12. Vacation of office of appointed members

The office of an appointed member becomes vac#nt if
(a) the term of the person holding the office expires; or
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(b) that perso®
() dies; or
(i) becomes permanently incapable of performing the
functions of the office; or

(i) resigns from office by written notice to the Minister;
or

(iv) s, according to thinterpretation Actl984
sectionl3D, a bankrupt or a person whose affairs are
under inglvency laws; or

(v) is removed from office by the Governor on the
grounds of neglect of duty, incompetence or the

personds behaviour; or
(vii i s absent without the Ministeros
3 consecutive meetings of the Commission;
or
(c) that persornolds the office under claugd®(2)(d)(i), (i)
or(iv) and the personds nomination 1is
13. Acting members

(1) Subclaus€?) applies ifd
(a) an office of an appointed member is vacant; or

(b) an appointed member is unable to act by reasortkfiess,
absence or other cause.

(2) The Minister may appoint another person to act temporarily in the
place of the appointed member, subject to the following
() if the office is under clausk0(2)(d)(ii) or(iii) & the
applicable requirement relating knowledge and experience
must continue to be met;
(b) if the office is under clausEO(2)(d)(i), (ii) or (iv) 0 the
acting member must be nominated by the relevant body.

(3) While acting in accordance with the terms of their appointment, an
acting menber has all of the functions and entitlements of the
appointed member.
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(4) If an appointed member who is deputy chairperson is performing the

®)

(6)

14.
)

)

®3)

15.

16.

functions of the chairperson, the Minister may, under subcl@)se
appoint another person to act in the platthat appointed member.

No act or omission of a person acting in the place of another under
this clause can be questioned on the ground that the occasion for the
appointment or so acting had not arisen or had ceased.

The appointment of a persas an acting member may be terminated
at any time by the Minister.

Terms and conditions of appointed members

An appointed membéy

(&) holds office for the term, not exceedingéars, specified in
their instrument of appointment; and

(b) maybe reappointed.
Subject to subclaug8), an appointed member who is not a public

service officer is entitled to the remuneration determined by the
Minister on the recommendation of the Public Sector Commissioner.

In the case of an appointed masmiinder claus&0(2)(d)(i), (ii)
or (iv), the member may, by notice to the Miniser
(a) waive their entittement to remuneration; and

(b) elect for any amounts that would otherwise be payable to the
member to be paid instead as a fee to the bodytminated
the member.

Leave of absence

The Minister may grant leave of absence to an appointed member on
the terms and conditions determined by the Minister.

Casual vacancies

If the office of an appointed member becomes vacant under
clausel2(b) or(c), a person appointed to the vacancy holds office
only for the balance of the term of the person whose vacancy is being
filled.
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17. Meetings of Commission

(1) The Commi ssionds chairperson may at any
requestedby he Mi ni ster or by not |l ess than 5
members, convene a meeting of the Commission to be held at a time
and place determined by the chairperson.

(2) The Commission must meet at least 6 times a year at intervals of not
more than 3nonths.

(3) The chairperson must preside at any meeting of the Commission at
which the chairperson is present.

(4) If both the chairperson and the deputy chairperson are absent from a
meeting of the Commissiah

(a) the members present must elect by secrédtbahe of their
number to preside at that meeting; and

(b) that member has, in addition to the functions of a member of
the Commission, the functions of the chairperson under this
clause.

(5) At ameeting of the Commission 7 members constitute a quorum.

(6) Subject to subclaug®), at a meeting of the Commissién
(@) only members appointed under clat§€2)(d) can vote; and

(b) if any question requiring a vote arises, the question is to be
decided by a majority of the votes of the members appointed
under claus&0(2)(d) if, and only if, not less than 6 of those
members also constitute the majority.

7 I3

(a) on avote at a meeting of the Commission, a majority of the
votes of members appointed under clal3@)(d) is
constituted by 5 of thosmembers; and

(b) on avote at a subsequent meeting of the Commission on the
same question, a majority of the votes is constituted by 5 of
those members,

the chairperson may, at that subsequent meeting, cast a vote to be
included in the majority vote.
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(8) Subject to the presence of a quorum, the Commission may act despite

any vacancy in its membership.

(9) A member of the Commission who has a pecuniary interest (whether
direct or indirect) in any matter to be considered by the Commission
must declare thnature of that interest at every meeting at which the
matter is considered.

(10) Subject to this Subdivision, the Commission may determine its own
procedures.

(11) The Commission must work for the attainment of the objects of this
Act by achieving a amsensus, so far as practicable, among its
members.

18. Functions of Commission

(1) The Commi ssiondés fdnctions are

(a) toinquire into, and report to the Minister upon, any matters
referred to it by the Minister;

(b) to make recommendatiots the Minister with respect

(i) this Act; and

(i) any law, or provision of a law, relating to work health
and safety that is administered by the Minister and
any law, or provision of a law, relating to work health
and safety that is prescribed the purposes of this
paragraph; and

(i)  subsidiary legislation, guidelines and codes of
practice proposed to be made under or for the
purposes of any prescribed law;

(c) to examine, review and make recommendations to the
Minister in relation to exighg and proposed registration or
licensing schemes relating to work health and safety;

(d) to provide advice to, and cooperate with, Government
departments, public authorities, unions, employer
organisations and other interested persons in relation to wor
health and safety;
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()

®3)

(4)

(e) to formulate or recommend standards, specifications or other
forms of guidance to assist persons conducting businesses or
undertakings, and their workers, to maintain appropriate
standards of work health and safety;

(f)  to promote education and training in work health and safety
as widely as possible;

(g) in cooperation with educational authorities or bodies, to
devise and approve courses in relation to work health and
safety;

(h) having regard to any criteria laid down Bgfe Work
Australia, to advise persons on training in work health and
safety and to formulate and accredit training courses in work
health and safety;

(i) torecommend to the Minister the establishment of public
inquiries into any matter relating to wolkalth and safety;

() to collect, publish and disseminate information on work
health and safety;

(k) to formulate reporting procedures and monitoring
arrangements for identification of workplace hazards and
incidents in which injury or death is liketg occur at a
workplace;

() to commission and sponsor research into work health and
safety.

The Commission may issue for public review and comment any
regulations, codes of practice or guidelines with respect to which it
proposes under subclaudg(b) to make any recommendations to the
Minister.

The Commission must ensure, so far as practicable, that any
information it provides is in a language and form that is appropriate
for the persons to whom the information is directed.

The Minister nust, within 60days after the day on which the Minister
receives a recommendation from the Commission under
subclaus€l), reply in writing to the Commission in relation to that
recommendation.
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19.
@)

()

®3)

(4)

(®)

20,
(1)

)

Advisory committees

The Commission may at any timedanvhen so requested by the
Minister, must appoint advisory committees to assist it in the
performance of its functions.

Subject to this clause, an advisory committee must consist of the
persons appointed by the Commission.

Subject to anylirection of the Commission, an advisory committee
may determine its own procedures.

The members of advisory committees are entitled to the remuneration
determined by the Minister on the recommendation of the Public
Sector Commissioner.

In appoining persons to be members of advisory committees, the
Commissiond

(@) must, so far as practicable, appoint the following per§ons

(i) persons who represent persons conducting businesses
or undertakings;

(i)  persons who represent workers;

(i)  persons who have knowledge of, or experience in,
matters relating to work health and safety;

and

(b) must have regard to the desirability of having a reasonable
number of men and women, including persons of differing
ethnic backgrounds and other groupshweipecial needs.

Annual report

The Commission must, on or before Gétober in each year, prepare
and submit to the Minister a report of its operations, and the operation
of this Act and any prescribed law, during the year ending on the
preceding80 June.

The Minister must cause a copy of a report submitted under this
clause to be laid before each House of Parliament no later than
12 sitting days after the day on which the Minister receives the report.
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21

22,

23,
(1)

)

®3)

(4)

Staff to assist Commission

Persongnay be appointed or made available undePthiglic Sector
Management Act994Part3 to assist the Commission in the
performance of its functions.

Division 48 Mining and Petroleum Advisory Committee

Subdivision 18 Preliminary

Terms used

In this Divisiond
Commissionmeans the Work Health and Safety Commission;
Committeemeans the Mining and Petroleum Advisory Committee;
mining and petroleum industryneansd

(@) the mining industry in the State; and

(b) activities that are regulatdyy thePetroleum and Geothermal
Energy Resources At967, thePetroleum Pipelines
Act1969or thePetroleum (Submerged Lands) A&82

Subdivision 26 Main provisions

Establishment of Mining and Petroleum Advisory Committee

There is to be an a&ibory committee called the Mining and Petroleum
Advisory Committee.

The Commi tteeds members are to
consultation with the prescribed bodies.
The prescribed bodies must incluile

(a) atleast 1 body that repestts persons conducting businesses
or undertakings in the mining and petroleum industry; and

(b) atleast 1 body that represents workers in the mining and
petroleum industry.

There must be at least 6 members.
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(5) Atleast 2 members must be appointedepresent persons
conducting businesses or undertakings in the mining and petroleum
industry.

(6) An appointment for the purposes of subclafigemust be made on
the recommendation of a prescribed body referred to in
subclaus€3)(a).

(7) Atleast 2members must be appointed to represent workers in the
mining and petroleum industry.

(8) An appointment for the purposes of subcla{fganust be made on
the recommendation of a prescribed body referred to in
subclausé3)(b).

(9) Atleast 2 members mube persons considered by the Minister to be
independent of the prescribed bodies.

(10) The Minister must appoint 1 of the members referred to in
subclaus¢ 9) as the Committeeds chairperson.

(11) The members are entitled to the remuneration deterrbiynéake
Minister on the recommendation of the Public Sector Commissioner.

(12) Subject to any directions given to it by the Minister, the Committee is
to determine its own procedures.

24, Functions of Committee

The regulations may give functions to then@nittee that involve the
Committee providing advice to, or otherwise assisting, the Minister or
the Commission (or both) in relation to work health and safety in, or
relating to, the mining and petroleum industry.

25. Annual report and staff

For the puposes of clause0 and21, the Committee is taken to be
an advisory committee of the Commission.
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26.

27,
)

)

®3)

28.

1)

Division 50 Work Health and Safety Tribunal
Subdivision 18 Preliminary

Terms used

In this Divisiond

Chief Commissioneandcommissionehave the meanings given in
thelndustrial Relations Act979section7(1);

WAIRC means The Western Australian Industrial Relations
Commission continued and constituted undednldestrial Relations
Act1979

Subdivision 28 Main provisions

Establishment of Work Health and Safety Tribunal

The WAIRC has the jurisdiction given to the Work Health and Safety
Tribunal under this Act and, in exercising that jurisdiction, the
WAIRC is to be known as the Work Health and Safety Tribunal.

A determinaibn of a matter by the Tribunal has effect according to its
substance and an order containing the determination is an instrument
to which thelndustrial Relations Act1979section83 applies.

In accordance with thimdustrial Relations Act979sectin 7(3), any
matter within the jurisdiction of the Tribunal is not an industrial
matter for the purposes of that Act.

Jurisdiction to be exercised by commissioner with requisite
gualifications
The jurisdiction of the Tribunal is to be exerciged

(@) by the commissioner designated underltitustrial
Relations Acfl979sectionl6(2A) to exercise the
jurisdiction; or
(b) if that commissioner is unable to act by reason of sickness,
absence or other cause, dy
() another commissioner; or

(i) an acting commissioner appointed under the
Industrial Relations Act979sectionl?,
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)

®3)

(4)

(5)

29,
)

)

to whom the Chief Commissioner allocates the matter under
thelndustrial Relations Act979sectionl6.

Without limiting subclausél)(b), a matter may be allocattxthe
Chief Commissioner under that subclause.

In allocating a matter for the purposes of subcldli®), the Chief
Commissioner must have regard to the desirability of the
commissioner concerned having relevant knowledge in the field of
work heath and safety.

A commissioner to whom a matter is allocated under subc{ayds
may continue and complete the hearing and determination of
partheard proceedings after the commissioner referred to in

subclausd 1) (a) has r esumduiest hat commi ssi

A person who is a commissioner
designation has ceased to have effect unddnthestrial Relations
Act 1979sectionl16(2B), continue and complete the hearing and
determination of pa#ieard proceedings after dher commissioner
has been designated under secli6(RA) of that Act.

Practice, procedure and appeals

The provisions of thindustrial Relations Act979section22B,

26(1), (2) and (3), 27, 28, 31(1), (2), (3) and (5), 33, 34(1), (3) and
(4), 36 and 49 that apply to and in relation to the exercise of the
jurisdiction of the WAIRC constituted by a commissioner apply to the
exercise of the jurisdiction of the Triburél

(a) with any modifications that are prescribed under sedtih
of that Act and

(b) with any other modifications that are necessary or
appropriate.

For the purposes of subclaud#, thelndustrial Relations Act979
section31(1) applies as if paragraft) were deleted and the
following paragraph were insertéd

(c) Dbyalegal practitioner.
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30. Conciliation

(1) This clause applies to any matter (thkevant mattey that comes
before the Tribunal, except

(a) any of the following decisions (as defined in sec@B(4))
that comes before the Tribunal under R&Division 3 &

() a decision made, or taken to have been made, on an
internal review under PatR Division2 where the
internal review is of a decision of an inspector under
section102,191,195,198 or201;

(i)  adecision of the regulator under
sectbn102, 179,180,191,194,195,198,201
or 207;

or
(b) any prescribed matter.

(2) If the Tribunal considers that the issues involved in the relevant
matter may be resolved by conciliatiéon

(a) the Tribunal may endeavour to assist the partiesatchran
agreement on those issues; and

(b) for that purpose, the Tribunal may

() arrange conferences of the parties or their
representatives presided over by the Tribunal; and

(i)  arrange for the parties or their representatives to
confer among thenedves at a conference at which
the Tribunal is not present; and

(i)  otherwise encourage the parties to exchange or
divulge attitudes or information that in the opinion of
the Tribunal would assist in the resolution of the
issues.

(3) The Tribunal may ige any direction or make any order or declaration
that the Tribunal thinks expedient for the purposes of this clause, and
any direction, order or declaration is enforceable as if it were given or
made under thendustrial Relations Act979section32.
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(4) If the Tribunal gives or makes a direction, order or declaration under

subclausg3), the Tribunal musd

(a) ifitis given or made orally, reduce the direction, order or
declaration to writing as soon as practicable; and

(b) make the text of the diction, order or declaration available
to the parties as soon as practicable after it is given or made.

(5) If the Tribunald
(a) takes action under subclay@(a); and
(b) is satisfied that the parties have reached agreement on all of
the issues inveed,
the Tribunal may, with the consent of the parties, determine the
relevant matter in terms of that agreement.
(6) If the Tribunald
(a) takes action under subclay@y(a); and
(b) subclausé€5)(b) does not apply,
the Tribunal must determiribe relevant matter.
(7) In making a determination referred to in subclai@ethe Tribunal
must endeavour to ensure that the relevant matter is resblved
(a) taking into account any agreement reached by the parties on
any particular issue; and
(b) subject to paragrapa), on terms that could reasonably have
been agreed between the parties in the first instance or by
conciliation.
31 Certain matters to be heard together
(1) Inthis claus&
employeeandemployerhave the meanings given in thmelustrial
Relations Acfl979section7(1).
(2) Subclauses (3) and (4) applydif
(@) under thdndustrial Relations Act979 an employee has
referred to the WAIRC a claim that the employee has been
harshly, oppressively or unfairly dismissed from
employmet; and
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(b) a matte®
() involving the same employer and employee; and
(i)  arising out of the same circumstances,
has come before the Tribunal.

(3) The employee may in writing request that the matter referred to in
subclausé2)(a) be heard and tgmined by the commissioner who is
hearing and determining the matter referred to in subcl2)gs.

(4) If the employee makes a request, the Chief Commissioner, in
exercising the powers conferred by thdustrial Relations Act979
sectionl6, must Hocate the hearing and determination of the matter
accordingly.

5) Ifo
(a) an employee has referred to the WAIRC a claim of the kind
described in théndustrial Relations Act979
section29(1)(b)(ii); and
(b) the claim involves the same employer anides out of the
same circumstances as a matter that has come before the
Tribunal,

nothing in this clause prevents the Chief Commissioner exercising the
powers conferred by sectidi® of that Act so that the claim is heard

and determined by the comniimser who is hearing and determining
the matter referred to in paragrai).
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Schedule @ Regulationr-making powers
[s.276]

1. Duties

(1) Matters relating to the way in whichuties imposed by this Act are to
be performed.

(2) Matters relating to the regulation or prohibition of specified activities
or a specified class of activitiés
(a) atworkplaces or a specified class of workplaces; or
(b) by a specified class giersons on whom duties or obligations
are imposed by this Act,
to eliminate or minimise risks to health and safety.

(3) Imposing duties on persons in relation to any matter provided for
under the regulations.

2. Incidents

Matters relating to incidentst workplaces, including

(a) regulating or requiring the taking of any action to avoid an
incident at a workplace or in the course of conducting a
business or undertaking; and

(b) regulating, requiring or prohibiting the taking of any action in
the event of an incident at a workplace or in the conduct of a
business or undertaking.

3. Plant, substances or structures

Matters relating to plant, substances or structures, incldding

(a) regulating the storage and handling of plant, substances and
structures; and

(b) regulating or requiring

(i) the examination, testing, labelling, maintenance or
repair of plant and structures; or

(i) the examination, testing, analysis or labelling of any
substance.
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(1)

)
®3)

(4)

Protection and welfare of workers

Matters elating to the protection and welfare of workers, including

(a) regulating or requiring the provision and use of protective
clothing or equipment, or rescue equipment, in specified
circumstances; and

(b) regulating or requiring the provision of spéeif facilities for
the welfare of workers at the workplace; and

(c) matters relating to health and safety in relation to
accommodation provided to workers.

Hazards and risks

Matters relating to hazards and risks, including

(a) the prescribing oftandards relating to the use of or exposure
to any physical, biological, chemical or psychological hazard;
and

(b) matters relating to safety cases, safety management plans and
safety management systems (however described); and

(c) matters relating to easures to control risks.
Records and notices

The keeping and availability of records of health and safety
representatives and deputy health and safety representatives.

The keeping of records in relation to incidents.

The keeping of recdss of specified activities, matters or things to be
kept by specified persons.

The giving of notice of or information about specified activities,
matters or things to the regulator, an inspector or other specified
person.
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1)

)

®3)

Authorisations

Matters relating to authorisations (including licences, registrations and
permits), and qualifications and experience, for the purposes of Part
or the regulations, including providing fér

(a) applications for the grant, issue, renewal, variation,
sugension and cancellation of authorisations, including the
minimum age to be eligible for an authorisation; and

(b) the evidence and information to be provided in relation to
applications, including the provision of statutory declarations;
and

(c) exemptions; and

(d) variations of authorisations by the regulator whether on
application or otherwise; and

(e) authorisation of persons as trainers and assessors; and

(f) examination of applicants for authorisations; and

(g) conditions of authorisatian and

(h) fees for applications for the grant, issue, renewal and
variation of authorisations.

The recognition of authorisations under corresponding WHS laws and
exceptions to recognition.

The sharing of information with corresponding regulatelating to
the grant, issue, renewal, variation, suspension or cancellation of
authorisations.

Work groups

Matters relating to work groups and variation of work groups and
agreements or variations of agreements relating to the determination
of work groups.

Health and safety committees and health and safety
representatives

Matters relating to health and safety committees and health and safety
representatives.
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10. Issue resolution
Matters relating to issue resolution includidg
(@) the mininum requirements for an agreed procedure for
resolving an issue; and
(b) the requirements for a default issue resolution procedure
where there is no agreed procedure.
11 Identification of inspectors
(1) Matters relating to identity cards.
(2) Ways in whch inspectors may identify themselves.
12. Forfeiture
Matters relating t@
(a) costs of forfeiture and disposal of forfeited things; and
(b) disposal of seized things and forfeited things.
13 Review of decisions
Matters relating to the review of decisions under the regulations
includingd
(a) prescribing decisions as reviewable decisions for the purposes
of Part12 or for the purposes of the regulations; and
(b) prescribing procedures for internal and exteragiew of
decisions under the regulations; and
(c) conferring jurisdiction on the Tribunal to conduct reviews
under the regulations.
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[This is alist of terms defined and the provisions where they are defined.
The list is not part of the law.]

Defined term Provision(s)
A e a———— e — e e e s et e e e e annne e e nrees 272A(3)
adverse PUbliCity Order...........ooviiiiiiiiiieee e 236(1)
ANONEN WOTK GFOUP.....etiieeeee ittt ettt e et e e e e e e 69(3)
appointed MEMDEL..........ccoiiiiiii s Sch.1cl. 9
approved COde Of PraCliCe........ccuuvreiie it ieee e 4
ASSAUIL....eevieeieiii e —————————————- 190(1)
oS 5] = | 166(1), 167D(1)
authorisation fUNCLON..........ccccuviiiiiiieee e eeeer e 45A(1)
AUthOrISatioN PrOVISION.....uuiiiiiiiiiiieeee e 45A(1)
AULNONISEd .. ... Dy 40
P2 10| (0] 0 4 P= 1= T0 o [>T o 1S3 o ) o IR 45C(1)
Category 1 OffENCE.......oceieiiii e 4.
Category 2 OffENCE.......oceieiie e 4.
Category 3 OffENCE.......oceeeiii e 4.
cease work under this DIVISION............coovviiiiiiiiiccee e 83
Chief COMMISSIONEL........cccee e e Sch. 1 cl. 26
Chief EXECULIVE. ..ottt ee e 4
Chief INSpector Of MINES........ccoo i eeee e 4
Chief Inspector Petroleum Safely........cccooeeeeeiiiiiieeee e, 4
(ot galg g Lo aTet=T 0 0 =T o [ 0o F- | 373
COMMISSION....ciiiiiiiiiiiie e Sch. 1 cl. 9 and cl. 22
(O70] 09101151 [0] 1= (SRR 406(1)
(oT0] 041 0 0 TES1ST (o] 1= USSP Sch. 1 cl. 26
(0] 101 0 111 11= = S SUPRRTRPR Sch. 1 cl. 22
COMPlIANCE PEIIOM. ... ..eiiiiiiiiiiiie e 194@)
COMPLIANCE POWETS. .....eeiieiieee ittt s eeeee e e e e et e e e s et saeere e e e s e snsbreeaeeeennnees 4.
o 1o 11T} o OSSO 4
CONAUCT. ...ttt 30, 229C, 244(1), 244H(1)
CONSEIUCL. ...ttt e e e e e et ettt reee e e e e e e e e bn b b s e e e e e e aananaeeeeeeeed 4
fodo] a1 1T g U= (o IR=T o] o Y2 USSR 373
continuing authorisatiQn...............ccooiiiiiiieeee e 376(6)
Corresponding reguUIALOL. ...........coeeeiiii e ereer e a e e e 4
corresponding WHS JaW.........uuuuiuiiiiiiie e 4
courtordered WHS undertaking...........ccccceeeeiiiiiiieeei e 239(1)
COVEIT OPEIALIONL. ... eeeeieiie ittt ettt e e e e et e 4
CrOWN QQENCY. . tteeeieeiiiiieeeeeeee e et ettt e e e e e e e e e smene e e e e e e snnennnnneeee s
danNgeroUS INCIAEML .......ovviiiiie e e 4, 37
dANQEIOUS OPEFALION. ... .ceiiiiiiiiiiiie e te ettt ee e 4.
Lo =70 70 ] 117 o 1RSSR 4
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Lo =TT o TR 4
Lo =TT | 1= SRR 22(1)
Lo =TSSP 167C(1)
ISCIOSE......eeieeiee et smnee s nnrneee e
discriminatory CONAUCL...........uvviieiiiiiiieeeie e 4, 105(1) and (2)
Lo [oToTN ] g =T o | S PP P PP 4
DIP P, smn e naees 229C
AUE dIlIgENCE......eeeieeeei e 27(5)
eligible person........cccccccvviiiiiiicecce e 4, 112(6), 223(1) and (3)
EMPIOYEE. .. Sch. 1 cl. 311)
EMPIOYEL.....iii e e Sch. 1 cl. 31(2)
employer OrganiSatiQN. ..........cocvveirrree e e B
EXEEINAL TEVIEW ..vveeeeeieiiee e e e e e ettt eene e e e e e e e s e e nnne 229(1)
NANAIING. .t 4
NEAITN. ... 4
health and safety dUty.............eeeviiiiiiiiee e 4, 30
health and safety representative...........cvevveeiiieeeniiiee e 4
[14] o Lo ] £ AU PP PP PP UPPTPTPPPPPPP 4
g 010 ] 4 ] P PP PP PUPPTPPTPP 24(1)
INAEMNITY...ceiiie e 272A(1)
industrial MaNSIAUGNTEL. ... 4
1157 o L= o1 (o 2 4
INSUFANCE POIICY...evveiiiiiei e i e eee e erner e e e e e e e e e eeeees 272A(1)
11T P U =YY 224(1)
INTEINAI FEVIEWEL . ...ttt e e e e aeas 4
L1 =T 011 A= T 11 o] 41 Y/ 4
LYY = 1 o To 425(1)
[EVY reQUIRLIONS ... 423(1)
liSted OSH IAW........ccoovveveveeieeeeveeeee e, 412(1), 413(1), 414(1)
local government MEMDEL...........oooiiiiiii e
TOCK-UP .ttt et s samne e 103(1)
MANUFACTUIEY. ...t 23(2)
medical PractitioNer...........ooviiiiiiii e 36(2)
mining andpetroleum INAUSHY.........ccoooiiiieeeiiiiieeeee e Sch. 1cl. 22
IS A et e et e 373
nonpetroleum repealed enactment................evviiiiecciiiiein e e e 390(1)
0] 1o = 202, 244G(1)
NOLIfiable INCIAENT......eeeiiiiiiiii e 4, 35
L0 1=1 oo [T SRR 234
OFfICBI e 4, 4A(1)
OFIGINAL WAITANL. ....eei ittt 167A(3)
OSH Tribunal........ocvviiiiiiiiiceeeee e A6 (1)
O S H A e e n et e e neeas 373
PUSL)A ottt ettt en e 373
= 3 1= 80(1)
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PCBU. ..ttt 30A(3)
personconducting a business or undertaking........ccccveeeeeeeviiccceeeeeeeeeeeeeee 4
person entitled........ccceveeeeiiii e, 179(9), 180(4), 223(5)
person with management or control of a workplace..............cccccvvvveen. 20(2)
person with management or control of fixtures, fittings or plant at a
WOPKPIBCE ...ttt 21(2)
petroleum repealed enactMenLt............coeeeiiiiiimeeiieeee e 390(2)
PGERA . .o a et a e nan— s 373
PIBCE ...t e e 8(2)
Place Of SEIZUIE..........eiiiiiiii e 177(1)
= S 4
PP A e e et e et a e e e e 373
pPrescribed M. 224(3)
01150 o R 103(1)
0150 1= 103(2)
Prohibited rEASON........ccooi it 4, 106
Prohibition NOLICE..........oiiiiiii e 195(3)
Prosecution ProCeEdiNGS.........uuviiiiiiiiiiiieeeeee e eeeeee e 244D(1)
1016 1= PSP PPPPP 4
PUBIIC COMPOIALION......eiiiiiiiiiiiii et et et e e e e 4
(o UE= T =T PP UP P PUPPPPPVRTRY” 9225 (1 B
reasonablypracticable...............ooiiiii e 4,18
[T T8 = o 4
related thiNg.........oooveiiii e 45B(1)
relevant matter.........ooooviiiiiiiie e Sch. 1 cl. 30(1)
relevant person conducting a business or undertaking...................... 164(4)
relevant ProCEAULE...........coi i e e e eeeee e e e e e e e e e eeaaanes 405(1)
FEIBVANT USE...ciiiiiiiiiiie ettt 26A(1)
relevant WOrk GrOUR........ooi i uureeie e eeeii e 69(1)
remote COMMUNICALION. .......coiiiiiiiiiiie e rmee e 166A(1)
(=T 0410 =T = 14T PSSR 4
repealed enactment............... 385(1), 388(1), 393(1), 395(1), 396, 401, 408(1)
FEPIESENMIALIVE. .. uuteiie i i e e e e e ettt et e e e e eeeer e s s e e e e e e e e e e e eeetaenanmnnnees 4
responSibIE agENCY.......uuueiiii e 244C(1)
reViewable dECISION.. ...t iee e a e e e 4.
reviewable deCISIONS.........ccoeeeiiiiiieieeee e eee e e e ee e 223(1)
safety and health magistrate..............ovviiiicccic e 417(1)
safety and health offence..............oeiiiiiiiccciii e, 417(1)
=T To LU =T g o o PP PP PPPPRP 30, 31(3)
SErious INJUIY OF (lINESS.......uiiiiiiiii e 4, 36(1)
SEIVICES ..ttt e ettt ettt e e ettt amne et e et e e anne s 26A(1)
SPECIIE .. 376(1)
L] 0= L =T o SRR 391
State coal miniNg eNGINEET.........covviiiiiei e sneeen e 407 (1)
State MiNING ENQINEEN..........ouviiiee e ceeeriee et 407(1)
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SErALA COMPANY...eeiiiiiiiiieiee e e et e e i e it e e e e e e e e e et e e s e s e senee e e e e e e e s sasannnnnnnne 5(10)
] (0o (U =PTSRS 4
SUDSTANCE. ...ttt e el 4
SUCCESSON IN JAW.....uuiiiiiiiiiiiiieeeee e veeeeeiiente e re e e e e e s e e e e sreranerreereeeeaaaeeas 244E(1)
SUPPHET ..t 25(1), 393(1)
S U] o] o) VPP OUPPPPPPP 4, 6(1), 393(1)
tranSItioNal MALEL...........eiiiiii e 376(1)
transitional reguIAtIONS...........vuviiii e 373
TrBUNGAL....cco e e
(U010} o PO PRSPPI 4
USSP 26A(1)
1[0 0] ] (= =T RO RPPPPPRRORPPPPPR 4
VOIUNEEET ASSOCIALION. ......uuuiiiiiiiiiiiii e ceceitie e e e e e e e r e e e e e e e e 5(10)
WA POHCE ...ttt e e n e e 4
WAIRC ..ottt a e e e Sch. 1cl. 26
WHS QUENOTIEY ..o 4
WHS dePArtMENL.....oeiiiieiiiiiiee ettt reeee bbb e e e nee 4
WHS SErVICe PrOVIAEN........eeiiiiiiiiiiiie et 26A(2)
WHS SEIVICES....eeiiiiiiiiiiiiee ettt 26A(1)
WHS UNAertaking........vvveeiieiiiiiii e 4,216(1)
WIENESS. .ttt ettt ettt ettt ettt e e e et e et e e e e e st e e e e e e anebnee e 155A(5)
(V0] 5 Qe | {0 10 o S 4
Work Health and Safety COMMISSION.........ccoiviiiieiiiiiiieeee e 4
10 1 =] 4, 7(1) and (3)
V0] 4 4] =T 2 4,8(1)
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